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PREFACE. 


Excess  profits  duty  was  intended  purely  as  a  war  tax,  and  was 
intended  originally  to  terminate  with  the  war.  It  has  had  one 
virtue,  however,  which  has  endeared  it  to  the  heart  of  statesmen 
— it  has  been  the  source  of  larg^e  revenues.  That  has  probably 
been  its  only  virtue. 

On  the  other  hand,  it  has  many  vices. 

It  has  helped  to  encourage  unwarrantably  high  wages  and 
prices,  from  which  the  country  is  at  present  suffering. 

It  has  a  clogging  effect  upon  industry,  and  particularly  it  acts 
as  a  deterrent  in  the  risking  of  money  in  new  ventures.  Traders 
commencing  new  businesses  wish  to  see  a  possible  return  of  30 
or  40  or  50  per  cent,  on  their  capital  to  counterbalance  the  possi- 
bilit}^  that  they  may  lose  the  lot. 

It  has  abstracted  from  many  businesses  the  profits  which 
under  ordinary  circumstances  would  have  been  put  by  to  provide 
for  the  critical  time  likely  to  follow  the  present  period  of  high 
prices.  Trade  ebbs  and  flows  in  cycles.  When  it  flows  traders 
buy  on  a  rising  market  and  make  increased  profit.  When  it 
ebbs  they  buy  on  a  falling  market  and  often  make  large  losses. 
The  accumulated  profits  of  the  good  period  enable  them  to  meet 
those  losses.  But  in  the  present  instance  those  profits  have  had 
to  be  paid  away,  and  when  the  bad  times  come  many  will  be 
seriously  hit. 

At  the  moment  the  continuance  of  the  duty  is  probably 
viewed  with  mixed  feelings.  Some  think  that  as  the  war  is  now 
over  the  duty  should  cease.  Others  are  already  foreseeing,  or 
experiencing,  the  bad  times,  and  hope  to  obtain  benefit  from 
the  continuance  of  the  repayment  and  set-off  provisions. 
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IV  PREFACE. 

To  most  manufacturers  the  present  is  an  importajit  period  in 
the  histor}'  of  the  duty,  for  there  is  likely  to  be  considerable 
heart-burning  over  deductions  to  be  obtained  in  respect  of  de- 
preciation, obsolescence,  &c.  of  plant  and  other  assets,  and  it 
is  important  to  those  liable  for  the  duty  to  get  proper  allowances 
under  this  head.  Another  important  question  relates  to  the 
valuation  and  realization  of  stocks,  bought  at  inflated  prices, 
which  all  hope  will  not  be  maintained.  In  fact,  the  proba- 
bility is  that,  even  if  the  duty  is  not  renewed  next  year,  the 
questions  arising  out  of  it  will  not  be  settled  for  several  years. 

Though  in  existence  for  only  four  years,  the  duty  or  portions 
of  it  are  affected  directly  or  indirectly  by  ten  statutes  and 
several  sets  of  rules  and  regulations.  The  writer  has  attempted 
to  collect  the  various  relevant  provisions  from  these  statutes 
under  what  seemed  appropriate  heads,  to  explain  them  so  far 
as  seemed  necessary  or  possible,  and  to  note  the  cases  decided 
thereon,  and  it  is  hoped  that  the  care  which  the  writer  has  taken 
may  be  of  use  to  those  who  have  occasion  to  refer  to  this  small 
work. 

RICHARD  J.  SUTCLIFFE. 


1,  Temple  Gardens,  Temple,  E.G., 
2lst  August,  1919. 
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CHAPTER  I. 

THE    DUTY   AND    THE   PERSONS    AND    BUSINESSES   CHARGEABLE. 

Excess  profits  duty  was  first  imposed  by  the  Finance  (No.  2) 
Act,  1915  (hereafter  called  "  the  principal  Act  ").  It  is  essen- 
tially a  war  time  duty,  and  was  impost'd  owing  to  the  expecta- 
tion that  many  businesses  would  make  large  profits  during  the 
war,  and  to  the  view  that  it  would  be  no  hardship  on  the  owner 
of  the  business  to  have  to  hand  over  to  the  State  to  help  to  meet 
the  expenses  of  the  war  a  large  proportion  of  profits  which 
would  not  have  been  made  but  for  the  war.  Before  the  passing 
of  the  Act  the  State  had  taken  over  the  control  of  many  en- 
gineering businesses  and  had  adopted  a  method  of  limiting  the 
profits  to  be  mad©  in  those  businesses.  But  the  object  of  the 
excess  profits  duty  provisions  in  the  above  Act  was  to  make  all 
trades  and  businesses  (with  certain  limited  exceptions),  whether 
employed  upon  munitions  of  war  work  or  not,  liable  to  hand  over 
part  of  any  increase  of  profits  made  by  them. 

Excess  profits  duty  is  payable  in  respect  of  all  trades  or 
businesses  (whether  continuously  carried  on  or  not)  of  any 
description  which 

(1)  Are  carried  on  in  the  United  Kingdom,  or 

(2)  Are  owned  or  carried  on  in  any  other  place  by  persons 

ordinarily  resident  in  the  United  Kingdom  (a) . 

No  difficulty  is  likely  to  arise  over  the  question  whether  a 

trade  or  business  is  carried  on  in  the  United  Kingdom.      The 

phrase  obviously  includes  every  case  where  excess  profit  is  made 

from  a  manufacture  or  the  transactions  which  constitute  a  trade 

i^fl)  The  principal  Act  (5  &  6  Geo.  5,  c.  89),  s.  39. 
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2  EXCESS  PROFITS  DUTY. 

or  business  in  tho  United  Kingdom,  whether  by  a  branch  of  a 
foreign  firm  or  not.  More  trouble  is  likely  to  arise  as  to  whether 
persons  are  or  are  not  ordinarily  resident  in  tho  United  King- 
dom. Tho  term  "ordinarily  resident"  has  already  been  tho 
subjecl  of  contention  in  relation  to  income  tax.  In  De  Beers 
('onsolidated  Mines,  Ltd.  v.  Howe  ,b)  it  was  held  that  the  test 
of  residence  of  a  corporation  is  not  where  it  is  registered,  but 
where  it  really  keeps  house  and  does  its  real  business,  and  that 
the  real  business  is  carried  oa  where  the  central  management 
and  control  actually  abides. 

"Person"  includes  any  body  of  persons  corporate  or  unin- 
corporate  (Interpretation  Act,  1889,  s.  19). 

The  principal  Act  (c)  oxpre.vsly  exempts  from  liability  to 
rxcess  profits  duty: 

(a)  Husbandry  in  the  United  Kingdom; 

(b)  Offices  or  employments;  and 

(c)  Any  profession  the  profits  of  which  are  dependent  mainly 

on  tho  personal  qualifications  of  the  person  by  whom 

the  profession  is  carried  on  and  in  which  no  capital 

expenditure  is  required  or  only  capital  expenditure 

of  a  comparatively  small  amount. 

"Husbandry"    probably    includes   market    gardens  (f?).     It 

does    not,    however,    include   a    registered    co-operative   dairy 

society,  which  carries  on  under  its  rules  the  manufacture  and 

sale  of  butter  in  the  interests  of  its  members,  who  supply  milk 

for  the    purpose;    and  such  a  society  is  not  carrying  on  the 

business  of  husbandry  so  as  to  be  exempt  from  excess  profits 

duty  (e). 

Where,  however,  a  company  owned  a  factory  where  they  dis- 
tilled herbs  and  manufactured  drugs,  and  they  also  occupied 
a  'fann  on  which  they  grew  herbs  for  treatment  in  the  factory, 
it  was  held  that  the  occupation  of  the  farm  was  husbandry,  and 
that  as  it  was  possible  to  separate  this  part  of  the  company's 

(b)  (1906;  A.  C.  455. 

(c)  Soct.  39. 

(d)  Per  Kekewich,  J.,  in  Meux  v.  Coblejf,  (189i)  2  Oh.  261. 

(e)  Re  Cavan  Central  Co-operative  Agricultural  and  Dairy  Soc,  Ltd. 
(1917),  2  I.  K.  B.  594,  Div.  a.  (Ireland). 
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business  from  the  business  carried  on  at  tlio  factory,  the  Income 
Tax  Commissioners  might  make  such  separation  {f) . 

The  term  "  offices  or  employments ""  is  a  very  wide  one,  and 
will  probably  be  the  subject  of  contention.  Agents,  managers 
and  others  whose  business  includes  the  holding  of  offices  and 
employments,  and  whose  income  depends  wholly  or  partly  ou 
commission,  ai'o  liable  to  the  duty  (sect.  39),  but  a  whole  time 
servant  who  has  no  business  of  his  own  at  all  is  not  liable  to  the 
duty(^). 

Exemption  (c)  excludes  from  liability  to  the  duty  the  pro- 
fessional earnings  of  barristers-at-law,  solicitors  (query,  nego- 
tiating fees),  writers  to  the  signet,  doctors,  architects,  mining 
engineers,  patent  agents,  and  it  is  submitted  persons  generally 
who  make  j:heir  living  by  fees  earned  or  advice  given  in  some 
professional  capacity,  and  whose  business  needs  little  capital. 

The  master  of  a  preparatory  school,  of  which  he  is  himself 
tlie  proprietor,  and  who  has  the  necessary  personal  qualifica- 
tions, is  exempted  from  liability  to  the  duty,  notwithstanding 
lliat  he  has  purchased  the  freehold,  fixtures  and  goodwill  of  the 
school,  because  it  is  not  necessary  for  a  preparatory  boarding 
school  master  to  own  the  freehold  of  the  premises,  and  the  only 
capital  expenditure  required  is  small  in  comparison  with  the 
personal  qualifications  necessary  for  carrying  on  the  profession 
successfully  {Ji) . 

A  limited  company  formed  to  take  over  the  business  of  a  firm 
of  naval  architects  and  consulting  engineers,  previously  carried 
on  in  partnership  by  three  persons  who  became  the  only 
members  of  tlie  company,  and  carrying  on  such  business,  is  not 
itself  carrying  on  a  profession  witliin  the  meaning  of  exemp- 
tion (c)  above,  and  is  liable  to  excess  profits  duty  {hh). 

(/)  Inlttivl  Revenue  Cotnml'mioners  v.  Ransom  {TVilliam)  >^  Sou,  Ltd., 
(1918)  2  K.  B.  709 ;   119  L.  T.  369 ;  34  T.  L.  E.  533. 

(g)  Robins  v.  Commissioners  of  Inland  Revenue,  The  Tiynes,  June  2-lth, 
1919. 

(h^  Commissioners  of  Inland  Revenue  v.  North  and  Inf/ram,  (1918)  2 
K.  B.  705. 

(h/>)  Wm.  Esplen,  Son  if  Swninsfoi),  Ltd.  v.  Commissioners  of  Inland 
Revenue,  The  Times,  23rd  July,  1919. 

1(2) 
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A  difficult  question  aroso  in  Inland  Revenue  Commissioners 
V.  Maxse,  which  came  before  Mr.  Justice  Sankey  in  the  first 
instance  (^■).  In  1893  M.  purchased  the  "National  "Review" 
for  1,500Z.,  and  since  then  had  been  the  sole  proprietor,  editor 
and  publisher.  The  earnings  were  derived  from  the  sale  of 
the  mag-azine,  from  advertisements  and  from  reprints  of  articles 
which  had  practicallj'^  all  been  written  by  M.  The  outgoings 
included  payments  to  contributors,  cost  of  paper  and  printing, 
advertising,  office  rent  of  631.  per  annum,  and  office  expenses. 
The  magazine  was  printed  by  an  independent  contractor.  A 
manager  at  2501.  per  annum  was  employed  by  M.,  and  two 
clerks,  who  did  the  advertisement  canvassing  and  account 
keeping.  Before  the  war  M.  wrote  a  large  part  of  each  monthly 
number,  though  the  bulk  of  the  matter  was  contributed  by 
others.  The  sales  were  largely  due  to  the  popularity  of  M.'a 
writings.  When  the  war  broke  out  M.  greatly  increased  his 
personal  contributions,  and  had  since  continued  to  do  most  of 
the  writing.  At  the  preS'Cnt  time  practically  no  capital  was 
required  by  M.  M.  contended  that  the  profits  wore  earned  by 
him  by  reason  of  his  personal  qualifications;  that  the  capital 
which  he  had  expended  was  insignificant  in  comparison  with 
the  personal  qualifications  required  to  earn  the  profits,  and  that 
ho  was  exempt  from  excess  profits  duty.  Mr.  Justice  Sankey 
decided  against  M.'s  claim,  but  on  appeal  the  Court  of  Appeal 
held  it  to  be  well  founded,  and  that  the  profits  arising  from  the 
two  branches  of  his  business — that  of  a  journalist  and  editor 
and  that  of  a  publisher — must  be  separately  assessed  (k) . 

Stockbroking  is  not  a  profession  within  the  meaning  of  the 
exemption,  and  stock  and  share  brokers  and  members  of  the  Stock 
Exchange  were  rightly  assessexi  to  excess  profits  duty(Z). 

Where  the  profits  of  a  company  consist  partly  of  profits  not 
liable  to  the  duty,  and  partly  of  profits  which  are  liable  {e.g., 


(i)  119  L.  T.  371. 

(A)  L.  T.  J.,  29th  March,  1919;   (1919)  W.  N.  119;    1  K.  B.  647. 
(I)   Barhrr    S[    Son.1    v.    Commisainners    of    Inland    Revenue,    L.    T.    J., 
19th  AprU,  1919;  35  T.  L.  R.  413. 
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in  the  case  of  estate  agents  and  surveyors,  &c.),  and  separate 
accounts  are  kept  or  the  profits  can  be  separately  assessed,  this 
will  be  done  (II). 

A  curious  case  has  been  decided  in  the  Scotch  courts  (m) . 
A  paper  manufacturing  company  held  premises  on  lease  at  a 
net  rent  of  5841.  up  to  November,  1914,  when  they  purchased 
the  same  for  a  feu  farm  duty  of  200/.,  which  was  reduced  to 
148L  by  the  letting  by  them  of  part  of  the  premises  at  521. 
per  annum.  They  paid  no  consideration  on  the  purchase  apart 
from  the  feu  farm  duty.  Held,  that  they  were  liable  for  duty 
on  tlie  amount  by  which  their  profits  were  increased  by  the  above 
transaction. 

The  Act  (w)  expressly  makes  liable  to  the  duty  "  the  busi- 
ness of  any  person  taking  commissions  in  respect  of  any  trans- 
actions or  8ei"vioes  rendered,  and  of  any  agent  of  any  description 
(not  being  a  commercial  traveller,  or  an  agent  Avhose  remu- 
neration consists  wholly  of  a  fixed  and  definite  sum  not 
depending  on  the  amount  of  business  done  or  any  other  contin- 
gency)." Obviously  under  this  part  of  the  section,  the  profits 
made  by  agents  who  represent  numbers  of  manufacturers,  and 
look  solely  for  remuneration  to  commission  on  the  selling  price 
of  goods  for  which  they  obtain  orders,  plus  in  some  cases  small 
fixed  payments,  would  be  liable  to  duty.  But  it  would  appear 
on  the  construction  of  the  paragraph  in  brackets  that  a  commer- 
cial traveller  is  not  liable  to  the  duty  whether  his  remuneration 
consists  solely  of  commission  on  goods  sold  or  not;  and  other 
agents  remunerated  solely  by  a  fixed  sum  arc  expressly 
exempted. 

In  Burt  (&  Co.  V.  Commissioners  of  Inland  Revenue  (o),  the 
appellants  carried  on  business  as  secretaries  and  agents  of  public 
companies,  and  they  received  as  remuneration  from  each  com- 

(11)  Inland  Revenue  Commissioners  v.  Ransoiue,  anil  Inloml  Revenue 
Commissioners  v.  Maxse,  supra. 

(w)  Inland  Revenue  v.  Guthrie,  Crniij,  Peter  ^  Co.,  Ltd.  (1918),  55  Sc. 
L.  E.  659. 

(«)  Sect.  39. 

(o)  87  L.  J.  K.  B.  198;  (1918)  1  K.  B.  162;  confirmed  on  api>eaJ,  35 
T.  L.  R.  332;   120  L.  T.  673. 
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pany  a  small  lixod  annual  sum,  and  in  most  cases  an  additional 
commission  on  tlio  sale  of  produce,  which  was  sold  by  brokers 
acting  on  the  appellants'  instructions.  One  of  the  appellants 
also  acted  as  expert  adviser  with  reference  to  the  world's  sugar 
markets.  No  capital  was  required  except  the  small  sum  neces- 
sary to  meet  oun^ent  expenses.  Mr.  Justice  Sankey  held  that 
the  appellants  were  persons  taking  commissions  or  agents  whose 
remuneration  did  not  consist  wholly  of  a  fixed  and  definite 
sum  not  depending  on  th(^  amount  of  business  done  or  any  other 
contingency,  and  that  the  appellants  were  liable  to  assessment 
of  the  duty. 

A  whole  time  servant,  however,  although  remunerated  solely 
by  commission,  is  not  liable  to  the  duty  (p). 

In  Smeeton  v.  Aft. -Gen.  {pp),  a  consulting  engineer  who 
received  a  salary  and  commission  on  goods  supplied  to  the 
Government  applied  to  the  Court  for  a  declaration  that  he  was 
not  liable  to  make  any  return  for  the  purpose  of  the  duty,  or  for 
payment  of  any  duty  or  to  comply  with  the  requirements  of  the 
surveyor  to  supply  information,  but  the  Court  refused  to  make 
anj*  declaration  on  the  ground  that  if  wrongly  assessed  the 
plaintifi  had  an  appeal  under  the  Act. 

The  accmintwg  period. 

In  every  business  presumably  the  accounts  are  made  up  and 
balanced  periodically.  The  effect  of  the  Acts  (q)  is  that  where 
the  accounts  in  any  business  have  been  made  up  for  a  definite 
period  the  excess  profits  and  the  resultant  duty  are  to  bo  ascer- 
tained for  such  period,  and  such  period  is  called  "  the  accounting 
period,'"  but  Avhen  the  accounts  have  not  been  made  up  for  any 
definite  period,  or  for  the  period  for  which  they  have  been 
usuall}'  made  up,  or  if  a  year  or  more  has  elapsed  since  the 
accounts  were  last  made  up,  then  the  Comimissioners  of  Inland 
Bevenuo  may  determine  the  accounting  period  to  be  any  period 
not  less  than  six  months  or  more  than  a  year. 

(p)  See  Robins  v.  C'omwi'isioiiers  of  Inland  Revenue,  supra, 
(pp)  Timr.i  Newsiiaper.  29th  July,  1919. 
(q)  Soot.  38  (2). 
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Any  period  for  which  the  books  have  been  actually  made  up 
for  any  interim  or  other  purpose  in  such  a  manner  that  the 
profits  for  that  period  can  bo  readily  ascertained  is  (without 
prejudice  to  the  powers  of  the  Commissioners  under  the  last 
provision)  to  be  taken  as  an  accounting  period,  notwithstanding 
that  under  the  articles  of  association  of  the  company  carrying 
on  the  trade  or  business,  or  under  any  other  regulations  affecting 
the  carrying  on  of  the  trade  or  business,  the  accounts  are  also 
required  to  be  made  up  for  some  other  period,  and  notwith- 
standing that  such  accounts  are  not  issued  (r) . 

The  diit.'/. 

Excess  profits  duty  is  a  proportion  of  the  amount  by  which 
the  profits  in  the  accounting  period  exceed  the  pre-war  standard 
of  profits,  plus,  if  the  acooimting  period  covers  one  year,  the 
sum  of  200L  (s),  or  if  it  covers  less  than  one  year,  then  a  pro- 
portionately reduced  amount  (i). 

The  duty  as  originally  imposed  related  to  accounting  periods 
which  ended  after  the  4th  August,  1914,  and  before  the  1st  July, 
1915,  and  was  fixed  at  50  per  cent,  of  the  excess  of  profits  over 
the  pre-war  standard  of  profits,  plus  the  above-mentioned  2001., 
or  a  proportionately  reduced  sum  where  the  accounting  period 
covered  a  period  of  less  than  a  year'. 

The  duty  lias  since  been  annually  imposed  and  the  percentage 
increased  twice. 

By  the  Finance  Act,  1916  (/<),  the  duty  is  imposed  for 
attcounting  periods  ending  on  or  after  the  1st  July,  1915,  and 
before  the  1st  x4.ugust,  1917,  and  the  duty  is  increased  to  60  per 
cent,  of  the  excess,  as  respects  excess  profits  arising  in  any  ac- 
counting period  beginning  after  the  expiration  of  a  year  from 
the  commencement  of  the  fii-st  accounting  period  (x) .  Where 
part  of  an  accounting  period  is  after  and  part  before  the  expira- 
tion of  a  year  from  the  commencement  of  the  first  accounting 

(/•)  Finance  Act,  1916,  s.  51. 
(s)  Principal  Act,  a.  38  (1). 
(0  Ibid.  8.  38  (2). 
(m)  6  &  7  Geo.  6,  c.  24,  s.  45. 

(a;)  Ibid.  s.  45  (2).  See  also  as  to  apportionment  the  Finance  Act^ 
1917,  e.  27. 
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period  tho  total  excess  profits  and  any  deficiencies  or  losses 
arising  in  the  accounting  period  are  to  be  apportioned  between 
the  time  up  to  and  including  and  the  time  after  that  date  in 
proj)ortion  to  the  length  of  those  times  respectively,  and  the 
rate  of  duty  attributablo  to  the  time  after  and  the  time  before 
and  including  that  date  are  to  bo  respectively  60  and  50  per 
cent. 

The  duty  is  imposed  for  accounting  periods  ending  on  or 
after  the  1st  August,  1917,  and  before  the  1st  August,  1918, 
and  is  increased  to  80  per  cent,  as  from  the  1st  January, 
1917  {y),  and  in  the  case  of  accounting  periods  commencing 
before  but  ending  after  that  date  the  duty  is  80  per  oent.  las 
respects  so  much  of  the  excess  profits  as  may  bo  apportioned  to 
the  part  commencing  on  that  date. 

Any  additional  duty  in  respect  of  past  accounting  periods 
under  the  Acts  may  bo  assessed  and  recovered  notwithstanding 
that  duty  has  already  been  assessed  in  respect  of  that  period  {z). 

By  the  Finance  Act,  1918  (a),  the  duty  is  continued  at  80  per 
cent.,  and  applies  to  any  accounting  period  ending  on  or  after 
the  1st  August,  1918,  and  before  the  1st  August,  1919,  unless 
Parliament  otherwise  determines. 

But  the  Finance  Act,  1919,  reduces  the  duty  to  40  per  cent, 
and  extends  its  operation  to  accounting  periods  ending  before 
the  5th  August,  1920,  unless  Parliament  otherwise  determines. 
The  reduction  takes  effect  from  and  including  the  1st  January, 
1919. 

The  persons  liable. 

The  duty  may  be  assessed  (6): 

(1)  On  any  person  for  the  time  being  owning  or  carrying  on 

the  trade  or  business. 

(2)  On  any  person  acting  as  agent  for  the  owner  (or  person 

carrying  on  the  trade  or  business)  in  carrying  on  the 
trade  or  business. 


(y)  Finance  Act,  1917  (7  &  8  Geo.  5,  c.  31),  s.  20. 

(z)  Finance  Act,  1916,  s.  45  (2),  and  Finance  Act,  1917,  s.  20  (2). 

(o)  8  &  9  Geo.  5,  c.  15,  s.  35  (1), 

(b)  Principal  Act,  s.  45  (2). 
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(3)  Where  a  trade  or  business  has  ceased,  on  the  person  who 

owned  or  carried  on  the  trade  or  business  or  acted  as 
agent  in  carrying  on  tho  trade  or  business  immediately 
before  the  time  at  which  the  trade  or  business  ceased. 

(4)  Where  there  has  been  a  change  in  the  ownership  of  the 

trade   or    business,   the    Commissioners    of    Inland 

Kevenuc  may,  if  they  think  fit,  take  the  accounting 

period  as  the  period  ending  on  the  date  on  which  the 

ownership  has  so  changed  and  assess  the  duty  on  the 

person  wlio  owned  or  carried  on  the  trade  or  business 

or  acted  as  agent  for  the  person  caiTying  on  the  trade 

or  business  at  that  date. 

Where  a  company  is  wound  up  after  the  commenoement  of 

the  principal  Act  and  is  chargeable  with  excess  profits  duty,  it 

is  the  duty  of  the  liquidator  of  the  company  to  give  notice  to 

the  Commissioners  and  to  set  aside  such  sum  out  of  the  assets  of 

the  company  as  appears  to  the  Commissioners  to  be  sufficient 

to  provide  for  any  such  excess  profits  duty  as  may   become 

chargeable  (c) . 

In  the  case  of  a  trade  or  business  which  by  reason  of  its  being 
unable  to  pay  its  debenture  holders  or  creditors  is  being  carried 
on  by  a  liquidator,  receiver,  or  trustee  under  the  Court,  no  duty 
is  to  be  levied  or  paid  until  provision  has  been  made  for  pay- 
ment of  such  unpaid  debenture  holders  or  creditors  (d) .  This 
beneficial  provision,  as  will  be  observed,  only  applies  where 
the  business  is  "  carried  on  under  the  Court." 

The  purchaser  of  or  suooessor  to  a  business  may  iiiid  Jiimself 
liable  (as  the  person  for  the  time  being  owning  or  carrying 
on  the  trade  or  business)  for  duty  on  the  profits  made  before 
he  took  over  tho  business  (e). 

As  to  the  person  liable  in  the  case  of  trading  stocks  sold  other- 
wise than  in  tlie  ordinary  course  of  business,  see  ''  Sale  of 
Trading  Stocks." 

(<?)  Principal  Act,  s.  45  (4);  Finance  Act,  1916,  s.  45  (_!)  and  (3); 
Finance  Act,  1917,  s.  20  (1)  and  (3);   Finance  Act,  1918,  s.  34. 

(d')   Finance  Act,  1916,  s.  56. 

(e)  See  Robins  v.  Commissioneis  of  Inland  Revenue,  Tinier  paper, 
24th  June,  1919. 
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CHAPTER  II. 

PRE-WAR  STANDARD   OF    PROFITS. 

l.N  order  to  ascertain  the  excess  profits  in  any  trade  or  business 
it  is  necessary  to  establish  a  standard  of  profits,  the  surplus  over 
which  will  bo  excess  profits,  and  therefore  liable  to  the  duty. 

This  standard  may  be  ascertained  in  one  of  three  ways 
according  to  the  circumstances. 

(1)  It  ma}'  be  an  average  of  two  (or,  in  the  case  hereafter 

mentioned,  four)  pre-war  years,  or  if  the  business  has 
not  been  in  operation  during  three  complete  pro-war 
years  it  may  be  the  profits  for  the  last  pre-war  trade 
year;  or 

(2)  It  m.ay  be  a  certain  percentage  called  the  statutory  per- 

centage calculated  on  the  capital  of  the  business  at 
the  end  of  the  last  pre-war  trade  year;  or 

(3)  It  may  bo  a  certain  percentage  on  the  average  capital 

employed  in  the  business  in  the  accounting  period. 

(1)  Standard  by  reference  to  pre-iuar  trade  years. 

The  principal  Act  (a)  allows  the  taxpayer  to  select  any  two 
of  the  three  last  pre-war  trade  years,  and  the  average  profits  of 
the  two  years  so  selected  become  the  pre-war  standard,  and  are 
referred  to  as  the  profits  standard.  The  same  Act  and  section 
defines  "  the  last  pre-war  traxle  year  "  to  mean  the  year  ending 
at  the  end  of  the  last  accounting  period  before  the  5th  August,, 
1914,  and  "  the  three  last  pre-war  trade  years  '  to  mean  the 
three  years  ending  at  the  throe  corresponding  times. 

Provision  is  made  by  the  Fourth  Schedule  to  the  principal 
Act  for  cases  where  it  is  alleged  by  the  taxpayer  that  the  throe 
last  pre-war  trade  years  have  been  3^ ears  of  abnormal  depression. 

(a)  Finance  (No.  2)  Act,  1915,  s.  40  (2). 
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If  the  taxpayer  is  able  to  satisfy  the  Commissionors  of  Inland 
Revenue  that  such  years  have  been  in  fact  years  of  abnormal 
depression,  then  the  taxpayer  may  select  any  four  of  the  last 
six  pre-war  trade  years,  and  the  average  profits  for  the  four 
years  so  selected  become  the  profits  standard.  But  the  three 
last  pre-war  trade  years  are  not  to  bo  considered  years  of  ab- 
normal depression  unless  the  averagie  profits  of  those  years  have 
been  at  least  25  per  cent,  lower  than  the  average  profits  of  the 
preceding  three  years  (&). 

In  the  case  of  a  business  commenced  shortly  before  the  war, 
if  it  has  not  been  in  existence  for  three  pre-war  trade  years  but 
has  been  in  existence  for  two  such  years,  the  taxpayer  may 
elect  to  have  either  (1)  the  average  profits  of  those  years,  or 
(2)  the  profits  of  the  last  of  those  years,  taken  as  the  profits 
standard.  If  the  business  has  not  been  in  existence  for  two 
full  pre-war  trade  years,  but  has  been  in  existence  for  one  such 
year,  the  profits  of  that  year  are  to  be  taken  as  the  profitjs. 
standard  (c) .  If  the  business  has  not  been  in  existence  for 
one  pre-war  trade  year  the  profits  standard  is  to  be  taken  to  be 
a  percentage  on  the  average  capital  of  the  accounting  period  as 
hereinafter  mentioned  (d) . 

In  the  same  para.  (4)  of  the  Fourth  Schedule,  Part  II. 
(which  deals  with  businesses  in  which  there  have  not  been  three 
pre-war  trade  j'ears),  there  follows  a  cryptic  provision,  viz.: 
"  Where  the  trade  or  business  is  an  agency  or  business  of  a 
nature  involving  capital  of  a  comparatively  small  amount,  the 
pre-war  standard  of  profits  shall  be  oomjiuted  by  reference  to 
the  profits  arising  from  an}'  trade,  business,  office,  employment 
or  profession  of  an}^  sort,  whether  liable  to  excess  profit  duty 
or  not,  carried  on  hy  the  agent  or  other  person  before  his  new 
trade  or  business  commenced  as  if  it  were  the  same  trade  or 
business;  but  only  to  the  extent  to  which  the  income  from  tlie 
former  trade,  business,  office,  emploj'ment    or  profession  has 

(b)  Finance  (No.  2)  Act,  1915,  4tli  Scliecl.  Part  II.  pai-.  3. 

(c)  4tli  Schod.,  Part  II.,  par.  4. 

(d)  Page  13. 
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been  diminished."  Pi^esumablj  this  means  that  the  profits  from 
the  former  trade,  &c.  shall  be  used  to  fix  the  pre-war  standard 
of  profits,  but  one  is  left  in  doubt  as  to  whether  there  is  to  be  an 
average  in  this  case,  as  the  words  "  but  only  to  the  extent  to 
which  iho  income  ....  has  been  diminished  ''  seem  to  indi- 
cate the  profits  of  the  last  year  only;  and  any  profits  from  the 
new  business  seem  to  be  excluded,  notwithstanding  that  it  may 
have  been  carried  on  for  one  or  two  pre-war  trade  years. 

The  profits  of  any  pre-war  trade  year  are  to  be  computed  on 
the  same  principles  and  subject  to  the  same  provisions  as  the 
profits  of  the  accounting  period  are  computed  (e) .  And  where 
the  accounting  period  for  which  the  excess  profits  duty  is  to  be 
assessed  is  less  than  a  ycai'  the  amount  of  the  pre-war  standard 
of  profits  is  to  be  proportionately  reduced  (/) . 

(2)  Profits  standard  ascertained  by  way  of  percentage  on 
pre-'UKir  capital. 

If  the  taxpayer  shows  to  the  satisfaction  of  the  Commis- 
sioners of  Inland  Revenue  that  the  average  profits  of  any  two 
out  of  the  three  last  pre-war  trade  yeai's  were  less  than  the 
percentage  standard  fixed  by  the  Act,  which  is  called  the  "  statu- 
tor}^  percentage,"  then  the  pre-war  standard  of  profits  shall  be 
taken  to  be  the  percentage  standard  {g).  This  statutory  per- 
centage is  fixed  by  the  principal  Act  at  6  per  cent,  in  the  case 
of  a  trade  or  business  carried  on  or  owned  by  a  company  or  other 
body  corporate,  and  7  per  cent,  in  the  case  of  any  other  trade 
or  business. 

In  the  case  of  a  trade  or  business  not  carried  on  or  owned  by 
a  compan}'  or  other  body  corporate  8  per  cent,  is  substituted  for 
7  per  cent,  by  the  Finance  Act,  1917  (^).     In  the  case  of  a 

(e)  Principal  Act,  4th  Sched.,  Part  II.    (1). 

(/)  Ibid.  4tli  Sdied.,  Part  11.  (2). 

(g)  Ibid.  .s.  40  (2).  Whore  the  Commissioners  of  Inland  Revenue  have 
assessed  the  duty  on  a  profita  basis  the  Special  Commissioners  have  no 
authority  on  appeal  to  adjust  it  on  a  percentag^e  basis:  Port  of  London 
Authority  v.  Commissioners  of  Inland  Revenue,  (1919)  W.  N.  224. 

(A)  Sect.  26  (2). 
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trade  or  business  carried  on  or  owned  by  a  company  or  other 
body  corporate  the  statutory  percentage  for  the  purpose  of  the 
pre-war  standard  still  remains  at  6  per  cent. 

The  statutory  peroentage  is  to  be  calculated  on  the  capital 
of  the  trade  or  business  as  existing  at  the  end  of  the  last  pro- 
war  trade  year. 

(3)  Pre-war  profits  standard  equivkjlent  to  a  percentage  upon 
the.  capital  employ ed  during  the  accounting  period. 

This  applies  in  the  case  where  there  has  not  been  one  pre- 
war trade  year.  The  pre-war  standard  of  profits  is  to  be  taken 
to  be  the  statutory  percentage  on  the  average  amount  of  capital 
employed  in  the  trade  or  business  during  the  accounting 
period  (^).  This  applies  to  all  businesses  {i.e.,  new  businesses) 
which  have  been  commenced  during  the  war,  as  well  as  to  those 
which,  though  commenced  prior  to  the  war,  have  not  had  one 
pre-war  trade  year. 

The  statutory  percentage,  as  stated  above,  was  fixed  at 
6  per  cent,  in  the  case  of  a  company  or  other  body  coi*porate, 
and  7  per  cent,  in  other  cases  (fc).  But  by  the  Finance  Act, 
1917  (Z),  where  there  has  not  been  one  pre-war  trade  year  this 
6  per  cent,  has  been  increased  to  9  per  cent,  in  the  case  of  a 
company  or  other  corporate  body,  and  by  the  joint  effect  of  sub- 
sects.  (1)  and  (2)  of  sect.  26  of  the  latter  Act  it  has  been 
increased  to  11  per  cent,  in  other  cases. 

It  will  be  remembered  (see  Chapter  I.)  that  in  all  cases  the 
excess  profits  duty  is  only  calculated  upon  the  amount  by  which 
the  profits  of  the  accounting  period  exceed  the  pre-war  profits 
standard  (calculated  as  explained  in  this  chapter,  and  whether 
it  consists  of  a  profits  average  or  a  percentage  upon  the  capital 
employed),  plus  200/.,  or  proportionately  less  if  the  accounting 
period  is  less  than  a  year. 


(«)  Principal  Act,  4th  Sched.,  Part  II.  (4). 
(k)  Ibid.  8.  40  (2). 
(Z)  Sect.  26  (1). 


J  4  EXCESS  PROFITS  DUTY. 

(4)  Statutwy  peicevtage  in  special  cases. 

Whoro  capit<al  hnn  been  brought  into  tho  business  within 
three  years  (now  six  years  (w))  prior  to  the  1st  August,  1914, 
but  has  only  oommenced  to  be  remunerative  or  fully  remu- 
nerative in  the  accounting  period,  an  amount  equal  to  the  statu- 
torj'^  percentage,  or  (whci^  interest  has  been  earned  on  iho 
capital,  but  at  a  rate  loss  than  the  statutory  percentage)  an 
amount  which  would  bring  the  interest  earned  on  the  capital 
up  to  the  statutory  percentage  (in  this  case  6  per  cent,  in  tlie 
case  of  a  business  OAvned  by  a  company  or  body  corporate  and 
8  per  cent,  in  other  cases)  is  to  bo  added  to  the  proHts 
standard  {7i) . 

An  application  may  be  made  to  the  Commissioners  of  Inland 
Ilevenue  (o) : 

(1)  For  an  increase  in  the  statutory  percentage  as  respects 

any  class  of  trade  or  business;  or 

(2)  For  a  calculation  of  the  percentage  standard  in  the  case 

of  any  class  of  trade  or  business  in  which  the  amount 
of  capital  actually  employed  in  the  trade  or  business 
is,  owing  to  the  nature  of  the  trade  or  business,  small 
compared  with  the  capital  necessarily  at  stake  for  that 
trade  or  business,  by  reference  to  some  factor  other 
than  the  capital  of  the  trade  or  business,  or  to  some 
additional  factor;  or 

(3)  For  an  alteration  of  the  pre-war  standard  of  profits  as 

respects  capital  employed  for  the  purpose  of  war 
materials  or  for  munitions  work,  and  which  could 
not  be  expected  to  b^o  remunerative  or  whollj"  remu- 
nerative, except  in  time  of  war,  in  a  business  wliich 
has  been  wholly  or  mainly  carried  on  for  those 
purposes. 

If  such  an  application  bo  made,  the  Conimissionei's,  unless 


(m)  Fiiiaiuc  Act,  1917,  s.  26  (7;. 
(n)  Principal  Act,  s.  41  (4). 
(o)  Ibid.  s.  42. 
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they  arc  of  opinion  that  the  application  is  frivolous  or  vexa- 
tious, or  relates  to  matters  already  decided  by  a  Board  of 
Referees,  are  to  refer  the  case  to  a  Board  of  Referees,  who  may 
make  an  order  as  the  case  requires.  (See  "  Board  of  Referees.") 
And  on  any  such  order  being  made  the  provisions  as  to  excess 
profits  duty  are  to  have  effect  as  from  the  date  named  in  the 
order  as  if  the  percentage  or  standard  named  in  the  order  was 
substituted  for  the  percentage  or  standard  fixed  by  the  Act;  and 
where  in  pursuance  of  any  such  order  the  statutory  percentage 
is  increased  or  the  percentage  standard  is  altered  as  respects  any 
class  of  trade  or  business,  the  statutory  percentage  is  to  be 
increased  and  the  percentage  standard  is  to  be  altered  respec- 
tively for  all  the  purposes  of  excess  profits  duty  as  respects  any 
trade  or  business  belonging  to  that  class. 

These  provisions  as  to  increase  of  the  statutory  percentage 
or  calculation  of  the  percentage  standard  and  as  to  alteration  of 
the  pre-war  standard  by  the  Board  of  Referees  apply  to  any 
sub-division  of  a  trade  or  business  based  upon  any  special 
feature  of  the  trade  or  business  or  on  locality  as  they  apply  to 
a  class  of  trade  or  business,  in  any  case  where  the  Board  of 
Referees  are  of  opinion  that  the  sub-division  can  properly  be 
dealt  with  separately. 

The  Commissioners  ma}- ,  if  they  think  fit,  refer  to  the  Board 
of  Referees  any  application  under  sect.  4*2  above  as  respects 
a  class  of  trade  or  business,  although  the  application  may  relate 
to  matters  already  decided  by  tlie  Board,  and  the  Board  may, 
if  they  think  fit,  on  cause  being  shown  by  additional  evidence 
or  otherwise,  re-open  the  case  and  make  any  order  which  they 
could  have  made  on  an  application  relating  to  matters  not 
already  decided  by  them,  and  may  revise  any  order  previously 
made  by  them  affecting  that  class  of  trade  or  business,  and 
any  such  order  or  revised  order  shall  as  from  such  date  as  may 
be  specified  therein,  apply  and  have  effect  in  lieu  of  any  previous 
order  relating  to  the  same  matter  (p) . 

The  statutory  percentage  for  the  pui'pose  of  calculating  the 

(p)  Finance  Act,  1917,  a.  25. 
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pre-'vi'ar  standard  of  profits  when  the  latter  are  ascertained  on  a 
percentage  basis,  has  been  increased  in  a  number  of  trades. 
The  decisions  of  the  Board  of  Referees  are  announced,  shortly 
after  being  made,  in  the  London  Gazette.  The  Accountant  (pp) 
has  published  comprehensive  lists  of  the  decisions  from  time 
to  time,  and  the  list  set  out  in  Appendix  B  hereto  appeared 
in  the  issue  of  that  journal  for  the  16th  November,  1918 
(p.  269). 

The  provisions  governing  the  pre-war  standard  of  profits  are 
contained  largely  in  Schedule  4,  Part  II.  of  the  principal  Act. 
On  the  application  of  a  taxpayer  in  any  particular  case  on 
certain  gi-ounds  the  Commissioners  have  power  to  allow  such 
modifications  of  any  of  the  provisions  of  the  schedule  as  they 
think  nceessary  to  meet  the  particular  case  (q),  and  there  is 
an  appeal  to  a  Board  of  Referees. 

(5)  Pre-woj-  standard  in  the  case  of  mmll  businesses. 

Special  provision  is  made  for  the  case  where  the  pre-war 
standard  of  profit  does  not  exceed  5001.,  and  the  profits  of  the 
accounting  period,  after  any  adjustment  in  respect  of  increased 
or  decreased  capital,  arc  less  than  2,000L  (r).  In  such  a  case 
sect.  38  (1)  of  the  principal  Act  is  to  have  effeot  as  though  for 
200/.  there  were  substituted  200/.  plus  one-fifth  of  the  amount 
by  which  the  profits  of  the  accounting  period  are  less  than 
2,0001.  In  other  words,  in  the  above  case  the  duty  payable  is 
the  proper  percentage  of  the  profits  above  the  sum  of  the  fol- 
lowing, viz.: — 

(a)  The  pre-war  standard; 

(b)  200^.;   and 


(pp}  A  weekly  journal  published  from  34,  Moorgatu  Street,  E.G.  2. 
The  editor  has  kindly  given  permission  for  reproduction  of  the  list  compiled 
for  that  journal. 

(q)  Prinipal  Act,  s.  40  (3).  See  "  Wcat  and  Tear,"  under  which  head- 
ing the  provLsiona  empowering  a  modification  are  more  fully  set  out. 

(r)  Finance  Act,  1917,  s.  26  (4). 
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(c)  One-fifth  of  the  amount  by  which  2,000/.  exceeds  the 
profits  of  the  accounting  period,  after  making  any 
adjustment  for  increased  or  decreased  capital. 

The  provision  (r)  goes  on:  "So,  however,  that  if  there  haa 
been  a  loss  in  the  accounting  period,  then  for  the  purpose  of 
ascertaining  the  amount  of  any  repayment  or  set-off  under  the 
principal  Act  the  addition  allowed  shall  be  such  as  if  there  had 
been  neither  profit  nor  loss." 

The  qualification  quoted  is  rather  obscure,  but  seems  to  mean 
tJiat  where  there  is  a  loss  the  addition  allowed  shall  be  one-fifth 
of  2,000L,  or  in  other  words  4001.,  so  that  for  the  purpose  of 
ascertaining  the  amount  of  any  repayment  or  set-off  the  calcu- 
lation shall  be  as  follows,  viz.:  — 

(a)  pre-war  standard  -f-  (b)  2001.  +  (c)  400Z. 
If  this  be  the  meaning,  and  it  is  difficult  to  see  what  other  wad 
intended,  the  provision  might  have  been  phrased  much  more 
clearly.  Moreover,  if  it  had  been  intended  that  an  addition  of 
200L  only  should  be  allowed,  as  in  the  ordinary  case,  this 
could  have  been  easily  stated. 

Where  the  accounting  period  covers  less  than  a  year,  the  above 
provisions  are  to  have  effect  as  if  there  were  substituted  for 
2,000L  and  200/.  respectively,  a  proportionately  reduced 
amount. 

The  above  provisions  are  to  apply  where  the  pre-war  stan- 
dard exceeds  500/.,  subject  to  tlio  qualification  that  the  amount 
of  the  addition  is  to  be  reduced  by  the  amount  by  which  the 
pre-war  standard  exceeds  500/.  So  tliat,  for  example,  if  tlie 
pre-war  standard  is  600/.  and  the  profits  of  the  accounting 
period  are  1,000/.,  then  the  calculation  would  be — 

(a)  Standard  profits,  600/. 

(b)  Plus  200/. 

(0)  Plus  mi;  boing-(^'°'""--^-°'""-^-(600;.-500;.) 

O 

In  the  example,  therefore,  the  duty  would  be  a  percentage  of 
the  surplus  profits  over  900/. 

(r)  Finance  Act,  1917,  8.  26  {i). 
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Separate  industries  carried  on  by  same  proprietor. 

Where  the  Commissioners  are  satisfied — 

(a)  That  in  connection  with  any  trade  or  business  two  or 

more  distinct  and  separate  industries  ai'e  carried  on 
in  separate  establishments,  and  with  books  kept  in 
such  a  manner  that  the  profits  in  respect  of  ea^h 
industry  can  be  readily  ascertained;  and 

(b)  That  in  any  year  by  refei'enoe  to  which  the  pre-war- 

standard  of  profits  is  calculated  a  lass  lias  been  sus- 
tained in  respect  of  any  one  or  more  of  such  in- 
dustries; 
iho  Commissioner  may,  in  oomputi'ig  live  profits  standard,  dis- 
regard that  loss  (s) . 

Nice  questions  may  arise  as  to  wliat  are  distinct  and  separate 
industries,  e.g.,  an  engineering  firm  may  have  works  for  manu- 
facturing tramcar  bodies,  and  other  works  for  manufacturing 
electric  motors  for  the  tramcars,  and  for  the  electric  trade 
generally.  And  some  firms  may  carry  on  coal  mines,  coke 
ovens,  iron  mines,  ore  smelting,  engineering,  &c.  The  question 
will,  however,  be  one  of  fact  in  every  case. 

(»)  Finance  Act,  1917,  b.  26  (5). 
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CHAPTER  III. 

COMPUTATION    OF    PROFITS    IN    ACCOUNTING    PIRIOD. 

(1)  Generally. 

The  profits  arising  from  any  trade  or  business  are  to  be  sepa- 
rately determined  for  the  purpose  of  excess  profits  duty  {a), 
but  are  to  bo  so  determined  upon  the  same  principles  as  the 
profits  of  the  trade  or  business  would  be  determined  for  the  pur- 
pose of  income  tax  subject  to  the  modifications  set  out  in  the 
Act,  which  are  as  follows :  — 

(a)  The  profits  are  to  be  taken  to  be  the  actual  profits  arising 

in  the  accounting  period,  and  are  not  to  be  computed 
by  reference  to  any  other  year,  or  an  average  of 
years  {h). 

(b)  Interest  on  money  borrowed  for  the  purpose  of  the  trade 

or  business  naay  be  deducted  before  the  profit  is  arrived 
at. 

(c)  Rent  or  royalties  may  be  deducted. 

(d)  Other  payments,  income  tax  on  which  is  collected  at  the 

source  (not  being  payment  of  dividends  or  payments 
for  the  distribution  of  profits),  may  be  deducted. 

(e)  Profits  or  gains  arising  from  land,  tenements  or  here- 

ditaments forming  part  of  the  assets  of  the  trade  or 

business    are    to    be    included     in    arriving     at    the 

profits  (c). 

The  principal  Act  also  provides  that  deductions  for  wear 

and  tear  or  for  any  expenditure  of  a  capital  nature  for  renewals, 

or  for  the  development  of  the  trade  or  business  or  otherwise  in 

respect  of  the  trade  or  business,  shall  not  be  allowed,  except 

(a)  Principal  Act,  a.  40  (1). 
(6)  Ibid.  4th  Sched.,  Part  I.  (1). 

(c)  Ibid.  4tli  Sched.,  Part  1.  (2).     See  Inland  Revenus  v.  Guthrie,  Craig, 
Peter  #  Co.  (1918),  55  Sc.  L.  R.  659. 

2(2) 
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such  as  may  be  allowed  under  the  Income  Tax  Acts,  and  if 
allowed  shall  be  only  of  such  amount  as  appears  to  the  Com- 
missioners of  Inland  Revenue  to  bo  reasonably  and  properly 
attributable  to  the  year  or  accounting-  period  (d).  Much  con- 
troversy has  taken  place  over  this  question  of  wear  and  tear 
and  depreciation  generally  since  excess  profits  duty  was  first 
imposed,  and  traders  have  now  obtained  much  more  liberal  treat- 
ment than  indicated  in  this  very  restricted  provision  for  wear 
and  tear.      (Sec  Chapter  on  Wear  and  Tear.) 

If  a  tied  house  bo  let  by  the  owner,  a  brewer,  at  less  than  the 
annual  value  thereof  under  Schedule  A  of  the  Income  Tax  Acts, 
he  is  entitled  to  an  allowance  in  respect  of  the  diffenence  in 
computing  his  profits  for  excess  profits  duty  purposes  (dd) . 

The  amount  agreed  to  be  paid  as  a  penalty  by  the  trader  for 
having  infringed  certain  Orders  and  Proclamations  with  regard 
to  the  requirements  of  the  Commissioners  of  Customs  and  Excise 
is  not  a  commercial  loss,  and  cannot  be  deducted  from  profits 
for  excess  profits  duty  purposes  (e).  Nor  can,  e.g.,  the  cost 
of  reducing  capital,  which  is  not  a  trading  expense. 

In  arriving  at  the  profits,  deductions  are  not  allowed  on 
account  of  liability  to  pay  or  the  payment  of  income  tax  or 
excess  profits  duty,  but  a  deduction  is  to  be  allowed  for  any 
sum  which  may  have  been  paid  in  respect  of  the  profits  on 
account  of  any  excess  profits  duty  or  similar  duty  imposed  in 
any  country  outside  the  United  Kingdom  (/).  Further  relief 
is  provided  for  by  the  Finance  Act,  1917  (g),  which  gives  His 
Majesty  in  Council  power  to  make  arrangements  with  the  Gov- 
ernment of  any  of  His  Majesty's  possessions  or  of  any  territory 
under  His  Majesty's  protection  (gg),  whereby  only  the  duty 
which  is  higher  in  amount  (i.e.,  the  duty  payable  in  the  Posses- 
sion or  territory  or  the  duty  payable  in  the  United  Kingdom) 


(d)  4th  Sehed.,  Tart  I.  (3). 

(dd)   Writer  V.  Inland  Revenue  Commissioners,  35  T.  L.  R.  465. 
(<•)   Commissioners    of    Inland    Revenue    v.    E.    C.    Warnes    ^    Co.,    Ltd. 
L.  T.  J.,  IWn  April,  1919. 
(/)  4th  S<-hcJ.,  Tart  I.  (4). 
(i?)  7  &  8  Geo.  5,  c.  31,  a.  23. 
(gg)  Finance  Act,  1919,  s.  34. 
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id  to  be  payable.  If  the  Commissi  oners  are  satisfied  thai;  ao^y 
case  is  one  to  which  any  arrangements  provided  for  by  the  Act 
relate,  they  may  allow  or  make  such  remission  or  adjustments 
of  duty  as  may  be  necessaiy  to  give  effect  to  such  arrangements, 
60  however  that  the  effect  of  such  remission  or  adjustments  shall 
not  bo  less  favourable  than  the  relief  in  lieu  of  which  they  are 
allowed  or  made  (h) . 

In  arriving  at  the  profits,  the  amount  deducted  for  the  remu- 
neration of  directors,  managers  and  persons  concerned  in  the 
management  of  the  trade  or  business  is  not  to  exceed  the  sum's 
allowed  for  those  purposes  in  the  last  pre-war  trade  year  or  a 
proportionate  part  thereof  (as  the  case  requires),  unless  the 
Commissioners  ef  Inland  Revenue,  owing  to  any  special  cir- 
cumstances or  to  the  fact  that  the  remuneration  of  any  managers 
or  managing  directors  depends  on  the  profits  of  the  business, 
allow  a  larger  sum  (i) .  It  is  believed  that  the  Commissioners 
in  practice  allow  the  sums  actually  paid  to  directors,  managers 
and  persons  concerned  in  the  trade  or  business  unless  those  sums 
have  been  unreasonably  augmented  during  the  war,  and  that  the 
Commissioners  are  more  prone  to  question  any  such  payments 
where  they  are  made  to  persons  who  are  lai'gely  interested  in 
the  capital.  It  is  open  to  considerable  doubt,  however,  whether 
the  Commissioners  are  entitled  to  question  salaries  or  remu- 
neration agreed  to  be  paid  to  managers,  &c.  who  were  first  em- 
ployed in  the  trade  or  business  during  the  war. 

In  R.  V.  Inland  Revenue  Commissioners  (Ex  p.  Fen  wick 
d  Co.,  Ltd.)  (k),  two  managing  directors  Avere,  by  agreement 
dated  1912,  remunerated  by  a  salary  plus  10  pei*  cent,  of  the 
company's  net  profits  after  making  certain  deductions.  The 
Commissioners  served  notice  of  assessment  to  excess  profits  duty 
in  respect  of  the  period  ending  Slst  December,  1915,  and  in 
arriving  at  the  amount  of  assessment,  the  Commissioners  limited 

(A)  Finance  Act,  1917,  s.  23  (2). 

(t)  Principal  Act,  4th  Sched.,  Part  I.   (5). 

(k)  86  L.  J.  K.  B.  1280;  (1917)  W.  N.  364;  34  T.  L.  R.  118;  affirmed 
on  appeal,  Inlan<I  Revenue  Comtiihxioitera,  Wm.  France,  Fenv>icJc  S;  Co., 
Ltd.,  Ex  p.,  87  L.  J.  K.  B.  198. 
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the  remuneration  to  be  allowed  to  the  managing  directoi's  to 
the  amount  allowed  in  the  last  trade  year  before  the  commence- 
ment of  war  plus  2,000Z.  in  each  case,  and  refused  any  further 
allowance  in  respect  of  the  remuneration.  It  was  held  by  the 
Court  of  Appeal  that  under  Schedule  4,  Part  I.  (5)  above,  the 
Commissioners  had  a  discretion  not  merely  as  to  finding  special 
circumstaneos,  but  also  as  to  whetlior  they  would,  in  a  case  whore 
the  remuneration  depended  on  the  profits,  direct  that  the  deduc- 
lion  to  be  allowed  for  such  remuneration  should  exceed  (he  sum 
allowed  for  that  purpose  in  the  last  trade  year  before  the  out- 
break of  war. 

No  right  of  appeal  exists  under  the  principal  Act,  s.  45  (5), 
against  the  decision  of  the  Commissioners  of  Inland  Revenue 
under  the  above  provisions  refusing  to  allow^  a  higher  deduc- 
tion in  respeet  of  the  remuneration  of  directors,  &c.  tlian  the 
sum  allowed  in  tJie  last  pre-war  year.  The  discretion  of  Com- 
missioners of  Inland  Revenue  on  tlie  matter  is  absolute  (l). 

The  Finance  Act,  1916,  s.  49  (1),  provides  that  where  the 
pre-war  standard  of  profits  is  taken  to  be  the  percentage  stan- 
dard, or  is  calculated  by  referenoe  to  the  statutory  percentage 
in  the  case  of  any  trade  or  business  owned  or  carried  on  by  a 
company  or  other  body  corporate  whose  directors  have  a  con- 
trolling interc^l,  the  Commissioners  of  Inland  Revenue  may, 
if  they  think  iif ,  as  respects  any  accounting  period,  including 
a  past  accouiiiing  period,  for  the  purpose  of  the  provisions  re- 
lating to  the  slatutory  percentage,  and  for  the  puqiose  of  the 
determination  and  computation  of  profits  under  the  principal 
Act,  Schedule  IV.,  Part  I.,  treat  the  company  as  if  it  wore 
a  firm,  and  not  a  company  or  body  corporate,  and  the  directors  or 
any  of  them  as  if  they  were  partners  in  the  firm(m'). 

This  provision  only  applies  where  the  pre-war  standard  is 
a  percentage  standard.     In  such  a  c-ai^c  tiie  Commissioners  may 

(I)  Williamson  Film  Printing  Co.,  Ltd.  v.  Inland  Revenue  Cammis.sionrrt, 
88  L.  .1.  K.  B.  24;  (1918)  2  K.  B.  720;  119  L.  T.  374;  34  T.  L.  R.  545, 
Sankoy,  J.;  hilnnd  Rercmie  Commi^Kioiwrs  v.  Auld.  Pembei-ton  ^  Co.  (1919), 
2  I.  R.  66. 

(«0  Finance  Act,  1916,  s.  49  (1). 
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aUow  the  larger  percentage  given  to  non-corporate  firms  or 
persons,  but  on  the  other  hand  may  calculate  the  profits  without 
making  any  deduction  for  directors'  remuneration,  inasmuch 
a/S  in  the  calculation  of  profits  of  a  firm  no  allowanoe  is  made 
for  remuneration  of  or  salaries  to  partners.  Sub-sect.  2  of 
the  last-named  section  provides  that  if  as  regiards  any 
accounting  period  ending  on  or  after  the  1st  July,  1915,  the 
Commissionei-s  refuse  to  allow  a  deduction  in  respect  of  any 
increase  in  the  remuneration  of  directors  of  any  trade  or  busi- 
ness, and  the  taxpayer  is  required  to  pay  excess  profits  duty 
in  respect  of  the  disallowed  deduction,  the  taxpayer  shall  be 
entitled  to  recover  from  any  such  director  the  amount  which 
the  taxpayer  has  paid  by  way  of  excess  profits  dutj^  in  lespeot 
of  the  increase;  but  any  amount  so  recovered  shall,  unless  the 
Commissioners  othenvise  direct,  be  treated  as  excess  profits  duty 
paid  by  the  director  from  whom  it  is  recovered,  and  not  as  t^xoess 
profits  duty  paid  by  the  taxpayer  (??) . 

In  the  above  section  the  expression  ''directors  '  includes  any 
managers, or  persons  ooucemed  in  the  management  of  the  trade 
or  business  who  are  remunerated  out  of  the  funds  of  the  trade 
or  business  (o) . 

As  the  amount  of  excess  profits  duty  disallowed,  and  recovered 
by  the  taxpayer  from  the  director,  is  to  be  treated  as  excess 
profits  duty  paid  by  the  director  from  whom  it  is  recovered,  it 
cannot  be  treated  as  a  payment  by  the  taxpayer  for  the  purposes 
of  income  tax  (p).  On  the  other  hand,  as  "  offices  and  employ- 
ments '  are  specially  exempted  from  excess  profits  duty,  it  ia 
difficult  to  see  why  it  should  be  treated  as  excess  profits  dut}'- 
paid  by  the  director.  If  he  is  paid  wholly  or  partly  by  com  mis  - 
sion  on  profits,  he  is  no  doubt  liable  on  any  excess  over  his  pre- 
war standard  (^),  unless  ho  is  a  whole  time  servant  (/■).     But 

(»)  Finance  Act,  1916,  s.  49  (2). 

(o)  Ibid.  s.  49  (3).  Sect.  49,  9ub-s3.  (_'2)  and  (3)  apply  for  the  purposo 
of  munitions  exchequer  payments:   Finance  Act,  1917,  s.  24  (4). 

(p)  See  principal  Act,  s.  35. 

(?)  Ibid.  e.  39. 

()•)  Robins  V.  Commissioners  oi  luloml  Revenue,  Times  iNewspaper, 
24th  June,  1919. 
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if  ho  ia  merely  paid  a  fixed  remuneration  tlioro  is  no  oxprcsu 
provision  in  any  ol  the  Acts  making  him  liable  for  the  duty. 
On  the  other  hand  there  is  no  provision  enabling  him  to  recover 
the  amount  from  the  Commissioners. 

It  lias  been  held  that  sub-sect.  2  of  sect.  49,  above,  of  the 
Finance  Act,  1916,  is  not  limited  to  the  cases  governed  by 
sub-sect.  1,  and  that  the  amount  paid  by  a  partnership  firm 
as  excess  profits  duty  in  respect  of  increase  in  the  remuneration 
of  a  person  who  was  a  "manager"  or  "a  person  concerned  in 
the  management  of  the  trade  or  business  "  could  be  recovered 
from  such  a  pereon  (s).  This  decision  was  approved  and  fol- 
lowed in  CoUette  v.   Lockie,  Pembcrton  &  Co.  (t). 

No  deduction  from  the  profits  is  allowed  in  respect  of  any 
transaction  or  operation  of  any  nature  where  it  appears,  or  to 
the  extent  to  which  it  appears,  that  the  transaction  or  operation 
artificially  reduces  tlic  amount  to  be  taken  as  the  amount  of  the 
profits  of  the  trade  or  business  for  the  purposes  of  the  Act  (w), 
e.g.,  any  transfer  to  reserve  to  meet  depreciation  of  any  kind 
except  as  allowed  for  the  purposes  of  the  Acts.  (See  chapter 
on  Wear  and    Tear  and  Depreciation.) 

Whore  a  companj',  either  in  its  own  name  or  in  that  of  b 
nominoe,  owns  the  whole  of  the  ordinary'  capital  of  any  other 
company  cariying  on  the  same  trade  or  business,  or  so  much 
of  that  capital  as  under  the  general  law  a  single  shareholder 
may  legally  own,  the  provisions  of  the  Act  as  to  excess  profits 
duty  and  the  pre-war  standard  of  profits  shall  apply  as  if  that 
other  company  were  a  branch  of  the  first  named  company,  and 
tlie  profits  of  the  two  companies  shall  not  be  separately 
assessed  (x) .  This  provision  will  go  in  relief  of  large  com- 
panies who  have  formed  subsidiary  companies  to  carry  on  the 
same  trade  or  business  in  different  districts,  e.g.,  tramway  com- 
panies, or  railway  companies  owning  the  shares  in  other  rail- 


(«)  Thompson  Bros.  v.  Amis,  (1917)  2  Ch.  D.  211;   116  L.  T.  719. 
(0   (1918)  W.  N.  262;  53  L.  J.  278;   145  L.  T.  J.  234. 
(m)  Principal  Act,  4th  Schod.,  Part  I.  (5).     See  for  ponalty  for  fictitioiM 
or  artificial  transaction,  principal  Act,  s.  44  (3). 
(x)  4th  Schod.,  Part  I.  (6). 
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waj'  companies  and  the  like.  Under  the  general  law  relating 
to  companies,  the  only  restriction  on  the  number  of  shares  to 
bo  held  by  one  penson  or  companj^  in  any  company  is  that  if  it 
is  not  a  private  company  there  must  be  not  less  than  seven 
sliareh elders  (y).  A  shareholder,  therefore,  may  legally  hold 
all  the  share  capital  in  a  company  less  the  six  shares  which  must 
go  amongst  the  other  six  shareholders.  The  provision  refers, 
however,  to  the  "whole  of  the  ordinary  capital,"  and  questions 
may  arise  as  to  whether  this  means  "  ordinary  share  capital  "  or 
the  whole  of  the  share  capital  (whether  consisting  of  ordinary 
shares  or  ordinary  and  preference  shares),  as  distinguished  from 
capital  raised  by  borrowing.  Possibly  it  means  ordinary  share 
capital,  because  money  obtained  by  borrowing  is  not  recog- 
nized as  capital  at  all  for  the  purpose  of  the  Acts  {z) . 

In  Dunlop  Rubber  Co.,  Ltd.  v.  Commissioners  of  Inland 
Revenue  (a),  it  appeared  that  the  Dunlop  Company  owned  the 
whole  of  the  shares  in  five  companies  formed  to  acquire,  take 
over,  work  and  develop  rubber  estates  in  the  East.  The  sole 
object  of  the  Dunlop  Comj^any  in  acquiiing  the  shares  of  the 
five  companies  was  to  ensure  a  supply  of  raw  rubber  to  be  used 
by  them  in  their  business.  Through  directors  appointed  by 
themselves  they  were  able  as  owners  of  all  the  shares  to  control 
the  operations  of  the  five  companies. 

The  Dunlop  Company  contended  that  Rule  6  (supra)  did  not 
apply  to  them,  because  they  did  not  cany  on  the  same  trade  or 
business  as  that  carried  on  by  the  five  companies,  and  that  the 
computation  of  their  liability  to  excess  profits  duty  should  be 
made  exclusive  of  the  results  disclosed  by  the  accounts  of  the 
five  companies.  The  special  Commissioners  found  that  the 
operations  of  the  five  companies,  together  with  the  operations 
of  the  Dunlop  Company,  constituted  in  fact  one  and  the  same 
trade  or  business,  and  they  decided  in  favour  of  the  Commis- 
sioners of  Inland  Revenue.  Mr.  Justice  Rowlatt,  on  appeal, 
held  that  the  words  "carrying  on  the  same  trade  or  biLsiness  " 

(y)  Compauies  (Consolidation)  Act,  1908,  s.  2. 

(z)  Principal  Act,  4tli  Sclied.,  Part  III.  (2). 

(rt)  35  T.  L.  R.  432.     See  Times,  April  9th,  1919. 
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clearly  meant  oarr^'ingoii  the  tame  line  of  business  in  a  oomTnei- 
cial  sense.  The  Commissioners  had  oonstrued  the  words  as  if 
they  meant  "  carrying  on  a  different  part  of  what  is  essentially 
one  business,  "  but  he  could  not  read  those  words  into  the  section. 
Ho  therefore  allowed  the  appeal. 

A  deduction  is  to  bo  allowed  in  estimating  the  profits  where 

(a)  The  percentage  standard  is  adopted  as  the  pre-war 

standard  of  profits  (b),  or  whei-e  the  capital  account 
shows  a  debit  balance  (c) ;   and 

(b)  The  net  result  of  the  trade  or  business  during   the 

throe  last  pre-war  trade  years  has  shown  a  ]oss;  and 

(c)  Any  part  of  theprofi<s  has  been  applied  in  extinclion  of 

the  loss  or  debit  balance. 
The  deduction  to  be  allowed  is  an  amount  equal  to  the  amount 
of  profits  applied  in  extinction  of  the  loss  or  debit  balance  (1) 
and  (2). 

Income  receivexi  from  investments  is  not  to  bo  included  in 
profits  exct>pt  in  the  case  of  life  assurance  businesses,  and  busi- 
nesses where  the  principal  business  consists  of  the  making  of 
investments.     In  cases  where  such  income  is  taken  account  of  — 

(a)  Any  variation  in  the  value  of  any  of  those  investments 

which  appears  to  the  Commissioners  of  Inland 
Revenue  not  to  be  due  to  a  variation  in  profits  shall 
also  bo  taken  into  account;  and 

(b)  Where  the  income  has  been  derived  from  profits  in  respect 

of  which  any  payment  or  repayment  of  excess  profits 
duty  has  been  made  under  this  Act,  such  deduction  or 
addition  shall  be  made  in  computing  the  profits  as 
will  make  proper  allowance  for  tiiat  payment  or  re- 
payment of  duty  (d). 

Under  (a),  above,  it  appears  clear  that  before  arriving  at  the 
profits  for  excess  profits  duty  purposes  in  the  case  of  life  assur- 
ance businesses,  and  businesses  where  the  principal  business 

{h)  Primipal  Act,  4th  Sched.,  1.   (7). 

(c)  Finiuice  Act,  1916,  8.  50. 

(d)  4t!i  Snhed.,  Part  I.  (8). 
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consists  of  the  making  of  investments,  any  depreciation  of 
securities  due  to  the  war,  or  to  the  fact  that  Government  loans 
to  such  large  amounts  have  been  put  upon  the  market,  may  be 
allowed  for. 

Sub-par.  (b)  makes  it  clear  that  excess  profit  duty  is  not  to 
bo  paid  twice  in  respect  of  any  income,  once  before  the  income 
is  paid  over  to  the  business  of  whose  proiits  it  is  to  form  part, 
and  again  as  part  of  the  profits  of  the  receiving  business. 

A  company  canying  on  a  fire  insurance  and  employers'  lia- 
bility insurance  business,  is  not,  by  reason  of  the  investment 
of  its  funds,  a  company  whose  "principal  business  consists  in' 
making  investments "  for  the  purpose  of  computing  excess 
profits  duty.  Its  accumulated  profits  which  have  been  invested 
and  form  a  reserve  fund  cannot  be  treated  as  capital  employed 
in  the  business;  and  as  there  is  no  statutory  obligation  on  a 
limited  company  to  replace  capital  lost  by  depreciation  in  securi- 
ties, such  a  company  is  not  entitled  to  an  allowance  out  of 
profits  for  the  sums  set  aside  to  make  good  such  depreciation  (e) . 

In  the  case  of  contracts  performed  partly  in  one  accounting 
period  and  partly  in  another  the  entire  profits  or  loss,  or  the 
estimated  profits  or  loss  are  to  be  apportioned  between  the 
accounting  periods  having  regard  to  the  extent  to  which  tiie 
contract  was  performed  in  each  such  period  unless  the  Commis- 
sioners of  Inland  Itevenue,  owing  to  any  special  circumstances, 
otherwise  direct  (/).  This  provision  has  not  always  been 
strictly  adhered  to,  and  owing  to  the  provisions  for  repay- 
ment or  set-off,  &o.  it  is  not  likely,  as  the  excess  profits  duty 
has  spread  over  a  number  of  jears,  that  non-compliance  there- 
with has  made  or  will  make  any  material  differonoa  to  the  duty 
paid . 

The  calculation  of  profits  in  the  accounting  period  is  affected 
by  fluctuations  of  capital.  If  thei'e  has  been  an  increase  of 
capital  a  deduction  is  to  be  made  from  the  profits  of  the  account- 
ing period  at  the  statutory  percentage  per  annum  on  the  amount 

(e)  Catholic  Church  Insurance  Co.  v.  Inland  lleveaan  Com>nt$sioner* 
(1918),  2  I.  R.  510,  C.  A.  (Ireland). 

(/)  Principal  Act,  4th  Sched.,  Part  I.  (11). 
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hy  'which  the  capital  has  been  increased  for  the  whole  accounting 
period  if  the  increased  capital  has  been  employed  for  the  whole 
period,  and  if  it  has  been  employed  for  part  only  of  the 
accounting  period  for  that  part  of  the  accounting  period  (p'). 
The  interest  allowed  on  any  increase  of  capital  is,  in  the  case 
of  a  business  o^viied  or  carried  on  by  a  company  or  other  body 
corporate,  9  per  cent.,  and  in  the  case  of  any  other  trade  pr 
business,  11  per  cent.  (h). 

If  there  has  been  a  decrease  of  capital  an  addition  is  to  be 
made  to  the  profits  of  the  accounting  period  at  tho  statutory 
percentage  per  annum  on  the  amount  by  which  the  capital  has 
been  decreased,  for  the  whole  accounting  period  if  the  capital 
has  been  docmasod  for  the  whole  accounting  period,  and  if  the 
capital  has  been  decreased  for  part  only  of  the  accounting  period, 
for  that  part  of  tho  accounting  period.  In  the  case  of  a  decrease 
of  capital  the  statutory  percentage  is  not  altered  by  the  Finance 
Act,  1917  (i),  and  therefore  is  to  be  calculated  at  the  rate  fixed 
by  the  principal  Act,  i.e.,  6  per  cent,  in  the  case  of  a  company 
or  other  body  corporate  and  7  per  cent,  in  other  oases  (k). 

The  reason  for  allowing  deductions  to  be  made  from  the 
profits  in  the  accounting  period  in  respect  of  increased  capital 
and  requiring  additions  to  be  made  to  such  profits  in  respect 
of  decreased  capital,  is,  obviously,  that  if  the  proprietor  of  a  busi- 
ness introduces  more  capital  he  ought  to  be  allowed  interest  on 
that  capital  before  his  liability  to  duty  is  assessed,  and  if  he 
takes  part  of  his  capital  out  of  the  business  presumably  he  will 
get  interest  elsewhere  on  the  part  he  withdraws,  and  so  should 
make  an  addition  to  the  profits. 

It  is  to  be  observed  that  profits  arising  and  accumulating 
during  the  accounting  period  are  not,  during  that  period,  to  be 
treated  as  capital  employed  in  the  business  so  as  to  give  rise 
to  a  deduction  for  interest  on  further  capital  provided  (^). 


((/)  Pruicipal  Act,  s.  41  (1). 

(h)  See  principal  Act,  h.  40,  and  Finance  Act,  1917,  s.  26  (1). 

(t)  See  sect.  26  (2). 

(A)  Principal  Act,  s.  40  (2). 

(/)  Finance  Act,  1916,  8.  62. 
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Capital  for  tlio  above  purpose  is  to  be  taken  to  bo  increased 
or  decreased,  as  the  case  may  be,  where  the  pre-war  standard  is 
a  profits  standard,  if  the  capital  exceeds  or  is  less  than  the 
average  amount  of  capital  employed  during  the  pre-war  year 
or  years  by  reference  to  which  the  profits  standard  has  been 
arrived  at,  and  where  the  pre-war  standard  of  profits  is  a  per- 
centage standard,  if  the  capital  exceeds  or  is  less  than  the  capital 
on  which  tlie  percentage  standard  has  been  calculated  (m). 

Where  capital  which  has  been  first  brought  into  any  business 
within  six  years  {n)  before  the  1st  August,  1914,  has  only  com- 
menced to  be  remunerative  or  fully  remunerative  in  the  ac- 
counting period,  an  amount  equal  to  the  statutory  percentage 
or  (where  interest  has  been  earned  on  the  capital,  but  at  a  rate 
less  than  the  statutory  percentage)  an  amount  which  would 
bring  the  interest  earned  on  the  capital  up  to  the  statutory  per- 
centage, as  the  case  may  be,  shall  be  added  to  the  profits 
standard . 

(2)  Local  authorities. 

As  to  the  profits  of  a  local  authority  from  any  trade  or  busi- 
ness caiTied  on  by  that  authority,  there  is  to  be  deducted  from 
those  profits  the  total  amount  which  is  required  to  be  raised  by 
the  authority,  out  of  the  rates  or  otherwise,  for  sinking  fund 
purposes  in  connection  with  the  trade  or  business  (o) .  In  other 
words  the  amount  required  for  the  sinking  fund  may  be  de- 
ducted before  the  profits  for  excess  duty  purposes  are  arrived 
at.  Though  the  Act  does  not  say  so,  this  obviously  means  only 
the  amount  of  sinking  fund  attributable  to  the  accounting 
year  (oo). 

(3)  Industrial  and  provident  societies. 

In  the  case  of  societies  registered  under  the  Industrial  and 
Provident  Societies  Acts,  there  are  two  methods  of  computing 

(»i)  Principal  Act,  s.  41  (3). 

(n)  Principal  Act,  s.  41   (4),  and  Finance  Act,  1917,  s.  26  (7). 

(o)  Principal  Act,  4th  Schei.,  Part  I.  (9). 

(^00^  See  Port  of  London  Authority  v.  Commissioners  of  Inland  Revenue, 
(1919)  W.  N.  224^,  for  decision  a3  to  what  constitutes  a  trade  or  busiaess 
under  tlie  Acts. 
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excess  profits,  cither  of  Avhich  niay  be  adopted  at  the  option  of 
the  society.  The  first  is  provided  by  the  principal  Aot(p'). 
According  to  this  method  the  profit  per  member  for  the 
accounting  period  (including  any  surplus  arising  from  trans- 
actions with  members)  is  to  be  ascertained,  and  the  excess  of 
such  profit  over  the  profit  per  member  in  the  pre-war  trade  year 
or  average  of  years  taken  as  the  basis  of  computation  for  the 
purpose  of  the  pre-war  standard  of  profits,  is  to  be  multiplied 
by  the  number  of  members  in  the  accounting  period,  and  the 
excess  profits  duty  is  charged  upon  the  result. 

The  alternative  method  is  provided  by  the  Finance  Act, 
1917(g).     According  to  this  method — 

(a)  The  amount  of  excess  profit  (if  any)  arising  on  com- 

mercial transactions  with  non-members  is  to  be  ascer- 
tained separately  in  accordance  with  the  general 
principles  of  the  principal  Act. 

(b)  The  profit  or   surplus   arising  from   transactions  with 

members  per  pound  sterling  of  turnover  in  the  ac- 
counting period  is  to  be  ascertained.  The  excess  of 
the  profit  or  sui-plus  so  found,  over  the  like  profit  or 
surplus  in  the  pre-war  trade  year  or  average  of  years 
taken  as  the  basis  of  computation  for  the  purpose  of 
the  pre-war  standard  of  profits,  is  to  be  multiplied 
by  the  number  of  pounds  sterling  of  turnover  in  the 
accounting  period. 
Excess  profits  duty  is  to  bo  charged  upon  the  sum  of  the 
amounts  ascertained  as  provided  in  (a)  and  (b)  above. 

The  method  of  computation  allowed  by  the  Finance  Act, 
1917,  is  not  to  be  adopted  for  the  purpose  of  ascertaining  the 
amount  of  any  deficiency  of  profits  (below  the  excess  profits 
duty  standard)  or  any  loss  for  the  purpose  of  the  principal  Act, 
s.  38  (3)  (repayment  or  set-off),  and  any  duty  computed  under 
that  method  of  computation  is  not  to  be  repaid  or  remitted  by 
reason  of  a  deficienc}'^  or  loss  in  any  other  acconutiiig  period 

(p)  4tli  Schetl.,  Part  1.  (10). 
(q)  Sect.  26  (8). 
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•computed  as  provided  hy  the  method  set  out  in  the  principal 
Act(r). 

The  Commissioners  of  Inland  Revenue  may  make  regula- 
tions for  ca,rrying  the  method  provided  by  the  Finance  Act, 
1917,  into  effect,  and  may  provide  for  defining  and  asocrtaining 
turnover,  and  the  profit  or  surplus  per  pound  sterling,  and  for 
the  application  of  that  method  to  new  societies,  and  for  ex- 
tending, subject  to  such  modifications  as  may  be  prescribed,  to 
cases  where  duty  is  computed  according  to  that  method,  any  of 
the  general  principles  of  the  principal  Act  as  to  relief  from 
duty  (s) . 

The  Commiseioners  of  Inland  Revenue  have  power  in  any 
particular  case  on  certain  grounds  to  allow  such  modifications 
of  the  provisions  of  the  Fourth  Schedule  to  the  principal  Act 
(Part  I.  of  which  schedule  deals  with  computation  of  profits 
in  the  accounting  period)  as  they  think  necessary  to  meet  the 
particular  case  (f);  and  there  is  an  appeal  to  a  board  of  refereee. 

(4)  Sale  of  trading  stocks. 

Where  trading  stock  (n)  which  belongs,  or  formerly  belonged, 
to  any  trade  or  business,  is  sold  after  the  22nd  April,  1918, 
otherwise  than  in  the  ordinary  course  of  business,  the  profits 
arising  from  such  sale  are  to  be  deemed  to  be  profits  arising 
from  a  trade  or  business  for  the  purposes  of  excess  profits  duty, 
and  where  any  such  sale  takes  place  after  a  trade  or  business 
ha«  ceased,  the  trade  or  business  is  to  be  deemed  to  have  been 
carried  on  up  to  and  including  the  date  on  which  the  sale  lakes 
place,  and  the  accounting  period  is  to  be  such  as  the  Commis- 
sioners of  Inland  Revenue  may  determine  (x) . 

(r)  Finance  Act,  1917,  s.  26  (8). 

(.s)  Ibid.  s.  26  (8). 

(t)  Principal  Act,  s.  40  (3).     See  chapter  on  "Wear  and  Tear." 

(«)  "  Trading  Stock "  includes  (a)  any  goods  such  as  are  sold  in  the 
ordinary  course  of  a  trade  or  business  whether  in  a  finished  condition  or  not; 
and  (b)  any  raw  or  otlier  materials  used  in  the  manufacture  or  preparation 
of  any  suili  goods:   Finance  Act,  1918,  s.  35  (5). 

(x)  Fiiianco  Act,  1918,  s.  35  (1). 
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Where  the  business  has  oeascd,  but  is  deemed  for  the  purpose 
of  the  above  provision  to  have  been  carried  on  for  any  period — 

(a)  The  person  hy  whom  or  by  whose  authority  any  trading 

stock  is  sold,  whether  as  owner,  agent,  liquidator, 
trustee  or  receiver,  or  other  person  acting  in  a  similar 
capacity,  is  to  be  assessed  for  the  duty,  and  the  duly 
is  recoverable  from  him,  and  nothing  in  the  principal 
Act,  s.  45  (2),  is  to  rendor  the  puixihaser  of  the  stock 
liable  (y) . 

(b)  The  appointment  of  the  liquidator,  trustee,  or  receiver  or 

other  pei-son  is  not  to  bo  txeabed  as  a  change  of  owner- 
ship, and  the  principal  Act,  s.  38  (3)  (repayment  and 
eet-off),  and  the  Fourth  Schedule,  Part  I.,  7  (allow- 
ance of  a  deduction  for  profits  applied  in  extinction 
of  losses)  as  amended  by  any  subsequent  enactment 
(see  supra),  are  to  have  effect  as  if  the  profits  arising 
from  the  sale  of  the  trading  stock  had  been  made  by 
tlie  owner  of  the  business  before  the  appointment  of 
the  liquidator,  trustee,  receiver,  or  other  person,  and 
as  if  the  duty  were  payable  by  him. 
Where  trading  stock  is  sold  together  with  other  assets  of  the 
business,  the  part  of  the  consideration  attributable  to  the  stock 
is  to  be  determined  by  the  Commissioners  of  Inland  Revenue, 
subject  to  appeal  to  the  General  or  Special  Commissioners,  and 
the  part  of  the  consideration  so  determined  is  to  bs  deemed  to 
be  the  price  paid  for  the  trading  stock  by  the  purchaser  (z) . 

Any  trading  stock  disposed  of  otherwise  than  by  way  of  sale 
is  to  be  doomed  to  have  been  sold,  and  any  trading  stock  so  dis- 
posed of,  and  any  trading  stock  sold  for  a  consideration  other 
than  cash,  not  being  a  consideration  the  value  of  which  can 
be  readily  ascertained,  is  to  be  deemed  to  have  realized  the 
market  price  of  the  day  (a). 

No  pereon  is,  after  the  14th  May,  1918,  to  dispose  otherwise 

(y)  Finance  Act,  1918,  b.  35  (2). 
(z)  Ibid.  B.  35  (3). 
(a)  Ibid.  B.  35  (4). 
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than  bj  way  of  sale  of  any  trading  stock  unless  ho  has  pre- 
viously made  provision  to  the  satisfaction  of  the  Commissioners 
of  Inland  Revenue  for  securing-  tho  payment  of  any  duty 
chargeable  as  above,  and  any  attempted  disposal  in  contraven- 
tion of  this  provision  is  void  and  of  no  effect  (6). 

There  are  a  number  of  methods  in  which  stock  may  bo  dis- 
posed of  otherwise  than  in  the  ordinary  course  of  business. 
Probably  tJie  most  usual  case  would  be  sale  by  a  liquidator. 
There  might  also  be  sale  on  the  winding  up  of  a  partnership,, 
by  auction  or  otherwise,  sale  by  a  receiver  for  debenture  holders, 
&c.  Or  the  transaction  might  not  be  a  sale  at  all;  it  might  be 
a  gift.  All  such  cases  are  provided  for.  After  the  14th  Alay, 
1918,  any  disposition  other  than  a  sale  is  void,  and  therefore 
no  title  passes  to  the  purchaser,  unless  the  duty  is  previously 
provided  for  as  above. 

The  term  "  disposal  of  trading  stock  "  above  does  not  include 
disposal  by  way  of  testamentary  disposition. 

(6)  Ibid. 


8.  a 
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CHAPTER  IV. 


COMPUTATION'  OI    CAPITAL. 


The  quostion  of  capital  is  constant!  v  ari.sing  in  connection  with 
excess  profits  duty,  owing  to  the  fact  that  an  addition  or  reduc- 
tion has  to  be  made  to  or  from  the  prolits  of  the  accounting 
period  m  i-espoct  of  any  decrease  or  in','roaae  in  capital  («). 
Part  III.  of  the  Fourth  Schcduli^  to  the  principal  Act  deals 
with  the  computation  of  capital  and  lays  down  rules  for  ascer- 
taining the  same. 

The  amount  of  the  capital  of  a  trade  or  business,  so  far  as 
it  does  not  consist  of  money,  is  to  be  taken  to  be — 

(a)  So  far  as  it  consists  of  assets  acquired  by  purchase,  the 

price  at  which  those  assets  were  acquired,  subject  to 
any  proper  deductions  for  wear  and  tear  or  replace- 
ment, or  for  unpaid  purchase  mone3^ 

(b)  So  far  as  it  consists  of  assets  being  debts  duo  lo  the  trade 

or  business,  the  nominal  amount  of  those  debts  subject 
to  any  reduction  which  has  been  alloAved  in  respect  of 
those  debts  for  income  tax  purposes. 

(c)  So  far  as  it  consists  of  any  other  assets  Avhicli  have  not 

been  acquired  by  purchase,  the  value  of  the  assets  at 
the  time  when  they  beeamc  assets  of  the  trade  or  busi- 
ness subject  to  any  proper  deductions  for  wear  and 
tear  or  replacement  (h). 
The  object  of  the  above  regulations  is  obviously  to  cnisuro 
that  the  figure  which  is  placed  in  the  capital  account  for  the 
purpose  of  excess  profits  duty  shall  represent  the  actual  valu.', 
during  the  accounting  period,  of  the  assets  in  question.     For 
example,  in  the  case  of  assets  acquired  by  purchase  ((a)  above), 

(a)  See  Chapter  III. 

(b)  Principal  Act,  4th  Scbed.,  par.  1. 
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-such  as  plant  and  machinery  purchased,  say,  three  or  four  yoars 
before  the  accounting  period,  the  figure  to  appear  as  the  capital 
value  would  be  the  amount  actually  paid,  depi-eciated  from  year 
to  year  upon  the  proper  scale  applicable  to  the  particular  plant 
and  machinery.  And  similarly,  if  part  of  the  purchase  money 
is  unpaid,  it  is  only  the  amount  actually  paid  which  is  debited 
to  the  capital  account,  as  the  balance  owing  is  not  capital  in 
the  business. 

Similarly  in  regard  to  debts  due  to  the  trade  or  business,  the 
amount  to  go  down  in  the  capital  account  is  the  nominal  amount 
less  whatever  allowance  has  been  made  for  income  tax  purposes 
for  bad  debts,  &c.  In  case  (c)  above,  assets  not  acquired  by 
purchase,  the  amount  to  be  debited  to  capital  is  the  actual  value 
when  acquired,  less  proper  depreciation.  It  is  therefore  im- 
possible to  increase  or  decrease  the  figures  representing  in  the 
books  tlie  value  of  the  above  assets,  to  correspond  vrith  any 
increased  or  reduced  price  which  they  would  bring  owing  to 
market  conditions. 

Accumulated  profits  employed  in  the  business  are  to  be  treated 
as  capital  (c) .  But  for  the  pui'pose  of  excess  profits  duty  the 
profits  arising  and  accumulating  during  any  accounting  period 
are  not,  during  that  period,  to  bo  treated  as  accumulated  profits 
or  as  capital  employed  in  the  trade  or  business  (cZ).  For  ex- 
ample, if  the  accounting  period  extends  from  the  1st  April  to 
the  "Slst  March,  inclusive,  say,  no  profits  accumulated  between 
those  dates  are  to  be  treated  as  capital  for  excess  profits  duty 
jDurposes.  But  if  appearing  in  the  books  on  the  1st  April  of 
the  following  year  as  capital  employed  in  the  business,  then 
they  are  treated  as  capital  for  the  purpose  of  this  duty. 

Any  capital  the  income  of  which  is  not  taken  into  account 
for  the  purposes  of  Part  I.  of  the  Fourth  Schedule  {i.e.,  for  the 
purpose  of  computing  the  profits  of  a  trade  or  business),  and 
any  borrowed  money  or  debts  are  to  be  deducted  in  computing 
the  amount  of  capital  for  excess  profits  duty  purposes  (e). 

(c)  Principal  Act,  -ith  Sched.,  Paxfc  III.  (1). 

{d)  Finance  Act,  1916,  s.  52. 

(e)  Principal  Act,  4th  Sched.,  Part  III.  (2). 

3(2) 
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It  will  bo  rememberod  that  in  computing-  profits  uo  account 
is  to  be  taken  of  income  received  from  investments  except  in  the 
case  of  life  assurance  businesses  and  businesses  Avherc  the  princi- 
pal business  consists  of  making  investments.  Where  no  account 
is  to  be  taken  of  the  income  the  capital  producing  that  income  is 
also  excluded  by  the  above  provision. 

Where,  however,  money  has  been  temporarily  invested  in  war 
loans  from  the  funds  of  the  business,  and  is  needed  as  part  of 
the  capital  though  temporarily  invested  in  war  loans,  the  Com- 
missioners are  prepared  to  treat  it  as  capital  just  as  if  it  were 
money  at  the  bank. 

Profits  or  gains  arising  from  lands,  tenements,  &c.  forming 
part  of  the  assets  are  to  be  taken  into  account.  Therefore  the 
capital  value  thereof  has  to  be  included  in  computing  capital. 
It  will  be  seen  that  borrowed  money  {e.g.,  bank  overdrafts, 
money  borrowed  on  debentures,  mortgages,  &c.)  and  debts  owing 
are  to  be  excluded,  leaving  the  capital  for  the  purposes  of  excess 
profits  duty  at  the  amount  found  by  the  owner  of  the  business 
out  of  his  own  moneys. 

If  an  asset  has  been  acquired  otherwise  than  for  cash  the  cost 
price  is  to  be  taken  to  be  the  value  of  the  consideration  given 
in  exchange  for  that  asset  at  the  time  the  asset  was  acquired  (/) . 

Where  a  trade  or  business  has  been  converted  into  a  company 
and  the  shares  in  the  company  are  wholly  or  mainly  held  by 
the  person  who  was  the  owner  of  the  trade  or  business,  no  value 
is  to  be  attached  to  the  shares  so  far  as  they  are  represented  by 
goodwill  or  otherwise  than  by  material  assets  of  the  company, 
unless  the  Commissioners  of  Inland  Revenue  in  special  circum- 
stances otherwise  direct. 

Patents  and  secret  processes  are  to  be  deemed  to  be  material 
assets  (.g).  Therefore  their  price,  if  paid  for  in  cash,  or  their 
value  as  represented  by  shares,  if  handed  over  in  return  for 

(/)  Principal  Act,  4th  Schod.,  Part  III.   (2). 
ig)  Ibid.  4fch  Sched.,  Part  III.  (3). 
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shares,  is  in  any  case  to  be  included  in  the  computation  of 
capital . 

The  Commissioners  of  Inland  R,evenue  have  power  in  certain 
cases  on  the  application  of  a  taxpayer  to  allow  such  modifica- 
tion of  the  Fourth  Schedule  to  the  principal  Act  (Part  III. 
of  which  lays  down  the  rules  for  calculation  of  capital)  as  they 
think  necessary  to  meet  the  particular  case,  and  there  is  an 
appeal  from  their  decision  to  a  board  of  referees  (h) . 

Where  the  Commissioners  of  Inland  Revenue  are  satisfied 
that  during  the  last  six  pre-war  trade  years,  owing  to  trading 
losses, 

(a)  Any  former  assets  have  ceased  to  form  part  of  the  assets, 

or 

(b)  That  the  money  borrowed,  or  the  debts,  have  increased, 

the  Commissioners  shall,  for  the  purpose  of  ascer- 
taining the  capital  of  the  business,  in  smy  case  where 
the   peroentago    standard    is    adopted,  compute    the 
capital  as  though  there  had  been  no  such  loss  of  assets 
or  increase  of  borrowed  money  or  debts  (^) . 
Whero  the  percentage  standard  is  adopted  as  the  means  of 
fixing  the  standard  of  'profits,  it  is  obviously  to  the  interests 
of  the  taxpayer  to  have  the  capital  on  which  the  percentage 
is  calculated  as  large  as  possible.     The  foregoing  provision 
enables  him,  in  the  cases  mentioned,  to  bring  into  his  capital 
account  assets  which  have  been  lost,  or  to  calculate  his  capital 
without  deducting  any  increase  in  money  borrowed,  or  debts 
incurred. 

(A)  Sect.  40   (3).     See  chapter  on  "Wear  and  Tear"  whore  tlie  provi- 
sion for  modification  of  tlie  schedule  is  more  fuUj'  set  out. 
(i)  Finance  Act,  1917,  s.  26  (6). 
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CHAPTER    V. 

MINERALS    AXD    SIIIPPIXG. 

(1)  Minerah. 

The  principal  Act  provides  (a)  that  where  the  amount  pay- 
able to  any  person  as  rent  in  respect  of  the  right  to  work 
minerals,  or  of  any  mineral  way  loaves  (in  cases  where  the  right 
to  work  the  minerals  and  the  mineral  waylea\es  arc  not  part 
of  the  assets  of  the  trade  or  business  of  the  pcaiaon  receiving 
the  rent  for  the  right  to  Avork  the  minerals,  or  for  the  mineral 
wayleaves)  {h),  varies  according  to  the  price  of  the  minerals, 
and  the  amount  so  payable  in  respee-t  of  any  working  year 
ending  on  any  date  after  the  commencement  of  the  present 
war  (in  the  section  referred  to  a^  the  accounting  }'ear),  exceeds 
the  pre-war  standard  of  that  rent,  there  shall  be  paid  as  an 
addition  to  any  mineral  I'ights  duty  pa3'able  or  paid,  either 
directh'  or  by  deduction,  by  reference  to  the  amount  of  thi- 
rent  paid  in  that  working  j^ear,  by  that  person  {i.e.,  the  person 
receiving  the  rent  (6),  in  that  section  referred  to  as  the  person 
liable),  an  amount  equal  to  50  per  cent,  of  that  excess. 

The  pre-war  standard  of  rent,  for  the  jDurposes  of  the  section, 
is  to  be  taken  to  be  the  average  of  any  tAvo  of  the  three  laat 
pre-war  rent  values,  to  be  selected  by  the  taxpayer,  and  in 
cases  where  the  minerals  have  not  been  worked  or  the  way- 
leaves  have  not  been  let  throughout  the  three  years  by  reference 
to  which  the  three  last  pre- Avar  values  are  to  be  calculated,  or 
for  any  other  reason  there  are  no  pi"oper  data  for  ascertaining 
the  pre-war  rent  values,  such  pre-Avar  standard  of  rent  is  to 
be  taken  to  be  such  an  amount  as  may  be  fixed  by  the  Com- 
missioners of  Inland  Revenue,  having  regard  to  the  data 
afforded  b}  the  Avorking  and  pric«  of  minerals  in  like  cireum- 


(«)  Sect.  43  (1). 

(*)  Finance  Act,  1916,  8.  46  (2). 
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stances,  subject  nevertheless  to  the  same  appeal  as  that  to  which 
the  assessment  of  duty  by  the  Commissioners  is  subject  under 
Part  I.  of  the  Finance  (1909—10)  Act,  1910  (c). 

The  pre-A\ar  rent  value,  as  respects  each  of  the  three  years 
immediately  preceding  the  first  accounting  year,  is  to  be  taken 
to  bo  the  same  to  which  the  rent  for  the  accounting  year  would 
amount  if  the  rent,  so  far  as  variable  according  to  price,  were 
based  on  the  average  prices  governing  the  payment  of  the  rent 
in  that  year. 

The  50  per  cent,  dut}'  wa-s,  by,  the  Finance  Act,  1916  (d), 
increased  to  60  per  cent,  in  the  case  of  minerals  which  became 
subject  to  a  mining  lease  after  4th  August,  1914,  for  all  ac- 
counting years,  and  in  the  case  of  other  minerals,  for  any, 
accounting  year  ending  after  the  completion  of  the  first  ac- 
counting year.  The  duty  is  further  increased  by  the  Finance 
Act,  1917  (e),  to  80  per  cent,  for  an}-  accounting  year  com- 
mencing on  or  after  1st  January,  1917,  or  in  the  case  of  an 
accountiug"  year  which  commenced  before  that  date  but  ends 
after  that  date,  80  per  cent,  is  payable  in  respect  of  so  much 
of  the  excess  as  may  be  apportioned  under  the  Finance  Act, 
1917,  to  the  part  commencing  on  that  date. 

The  last-named  Act  provides  (e)  that  where  it  is  shown  to 
the  satisfaction  of  the  Commissioners  that  the  amount  payable 
as  rent  under  any  lease  or  agreement  for  a  lease  for  any  ac- 
counting year  in  respect  of  which,  or  any  part  of  which,  excess 
mineral  rights  duty  is  payable  at  the  rate  of  80  per  cent. 
is  not  greater  than  the  average  amount  payable  eus  rent  for 
the  two  pre-war  j'cars  the  prices  in  which  are  selected  by  the 
taxpayer  for  the  purpose  of  determining  the  pre-war  rent  values 
of  the  rent  for  the  accounting  year,  or  would  be  reduced  below 
that  amount  by  the  payment  of  excess  mineral  rights  duty, 

(c)  10  Edw.  7,  c.  8.  By  sect.  33  any  appea.1  is  to  ono  of  a  panel  of 
referees,  and  an  appeal  lies  from  his  decision  to  the  High  Court.  Forms  of 
notice  of  appeal  can  be  obtained  from  the  Commissioners  of  Inland  Revenue, 
or  the  Surveyor  of  Taxes  for  the  district.  The  notice  must  specifically 
set  out  the  grounds  of  appeal,  but  the  referee  may  allow  the  notice  of  appeal 
to  be  amended. 

(d)  Sect.  46  (1). 

(e)  Sect.  21. 
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no  excess  minerals  rights  duty  or,  as  the  oaso  may  be,  such  an 
amount  of  excess  mineral  rights  duty  only  as  would  reduce 
the  amount  payable  as  rent  for  the  accounting  year  to  the  said 
average  amount  is  to  be  paid  for  that  accounting  year. 

Where  the  accounting  period  covers  a  period  partly  before 
and  partly  after  the  1st  January,  1917,  the  total  excess  rent 
for  any  such  accounting  year  is  to  be  apportioned  between 
the  time  up  to  and  the  time  after  that  date,  in  proportion 
to  the  number  of  months  before  and  after  that  date  respec- 
tively(/). 

By  the  Finance  Act,  1919  {g),  the  rate  of  duty  is  reduced 
from  80  per  cent,  to  40  per  cent,  for  any  accounting  year 
commencing  on  or  after  the  1st  January,  1919,  or  in  the  case 
of  an  accounting  year  which  commenced  before  that  date  but 
ends  after  that  date,  the  rate  is  40  per  cent,  as  respects  so  much 
of  the  excess  as  may  be  apportioned  to  the  part  commencing 
on  that  date.  The  Last-named  Act  also  continues  the  relief 
contained  in  sect.  21  of  the  Finance  Act,  1917,  where  the 
rent  payable  in  the  accounting  period  is  not  greatei-  than  the 
average  of  the  two  pre-war  years  (Ji). 

It  is  to  be  observed  that  the  duty  on  excess  rent  {i.e.,  exoesa 
mineral  rights  dutjO  only  applies  where  the  amount  of  the  rent 
varies  with  the  selling  price  of  the  mineral.  If  it  is  based 
upon  a  fixed  amount  per  ton,  or  is  otherwise  upon  a  fixed  basis, 
as  is  often  the  case,  no  excess  mineral  rights  duty  is  payable. 
Where  the  rental  is  based  upon  the  selling  price,  it  is  obvious 
that  the  rental  per  unit — e.g.,  per  ton — may  have  increased  con- 
siderably, while  owing  to  the  reduction  of  output  the  total  rent 
payable  may  be  stationary,  or  may  be  reduced.  It  is  to  meet 
such  cases  as  this,  and  cases  where,  though  the  rent  per  unit 
has  increased  considerably^  the  total  amount  paj'^ablc  may  be 
only  slightly  increased,  that  the  proviso  to  sect.  21  of  the 
Finance  Act,  1917,  is  inserted — which  reduces  the  duty  pay- 
able in  such  a  case  to  an  amount  which  will  leave  the  rent 
receivable  for  the  accounting  period  as  large  in  amount  in  the 

(f)  Finance  Act,  1917,  s.  27. 

ig)  Sect.  33  (1). 

{h)  Finance  Act,  1919,  s.  33  (2). 
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aggregate  as  the  amount  of  the  average  rent  in  the  two  pre-war 
years  selected  for  the  purpose  of  determining  the  pre-war  rent 
values. 

The  language  of  the  principal  Act  as  to  mineral  rights  duty 
is  very  uncertain  and  involved.  ±\.  short  way  of  putting  the 
effect  of  the  provisions  as  to  ascertainment  of  the  duty  appeal's 
from  Murray  v.  Inland  Revenue  Commissi(m£rs{i).  The 
excess  mineral  rights  duty  is  to  be  ascertained  by  applying  the 
average  prices  governing  the  payment  of  rent  for  each  of  the 
selected  years  to  the  output  of  each  of  the  accounting  years, 
and  deducting  the  result  from  the  rent  so  far  as  variable  accord- 
ing to  the  price  received  for  each  of  the  accounting  years,  and 
then  taking  the  statutory  percentage  of  the  difference. 

In  Commissionei's  of  Inland  Revenim  v.  Lonsdale's  Trus- 
tees (k),  by  the  terms  of  the  lease  the  lessee  was  to  pay  a 
certain  royalty  per  ton  when  the  average  selling  price  of  coal 
did  not  exceed  6,s.  6d.  per  ton.  Whe]i  the  average  fcielling 
price  exceeded  6s.  6d.  per  ton,  the  royalty  was  to  be  increased 
by  one-tenth  of  the  excess.  In  April,  1914,  before  the  com- 
mencement of  the  war,  the  parties  agreed  to  raise  the  basis 
of  the  average  selling  price  from  6s.  6d.  to  7s.  6d.  per  ton. 
Mr.  Justice  Lush  held  that  the  basis  of  6s.  6d.  per  ton  fixed 
by  the  lease  was  one  of  the  average  "prices  governing  the 
payment  of  the  rent"  in  the  pre-war  years,  and  that  the  pre- 
Avar  rent  values  must  be  arrived  at  hy  ascertaining  what  the 
tonnage  raised  in  the  accounting  year  would  have  jdelded  by 
way  of  royalties  in  the  pre-war  years,  taking  6<?.  Gd.  and  not 
7s.  6^.  as  the  basis  of  the  average  selling  price  in  those  yeai^s. 

In  the  latter  case  the  Court  of  iippeal  stated  that  the  I'efereo 
had  a  discretion  over  costs,  and  declined  to  interfere  with  his 
refusal  to  award  costs  to  either  party. 

In  ascertaining  the  amount  upon  which  the  excess  mineral 
rights  duty  is  to  be  paid  under  the  section,  it  is  permissible 
to  deduct  income  tax  from  the  amount  payable  as  rent,  tho 
rate  of  income  tax  to  be  deducted  being  that  current  for  tlio 

(0   (1918)  1  A.  C.  543. 

{7c)  86  L.  J.  K.  B.  1492;  (1917)  2  K.  B.  760;  88  L.  J.  K.  B.  778,affirnu'd 
on  appeal  to  H.  L.,  L.  T.  J.,  12th  April,  1919. 
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accounting-  year  and  not  the  pro-war  year.  But  in  ascertaining 
the  pre-war  standard  of  rent  income  tax  is  also  to  be  deducted 
at  the  rate  payable  in  the  accounting  year(?). 

The  duty  imposed  by  the  principal  Act  is  expressed  to  bo 
payable  "as  an  addition  to  any  mineral  rights  duty."  The 
mineral  rights  duty  was  imposed  b^-  the  Finance  (1909 — 10) 
Act,  1910  (w),  at  the  rate  of  Is.  for  every  20s.  of  the  rental 
value  of  all  rights  to  work  minerals,  and  of  all  mineral  "\\ay- 
leaves. 

The  principal  Act  does  not  define  "  minerals,''  but  sect.  43  (7) 
thereof  provides  that  expressions  to  Avhicli  a  special  meaning  is 
attached  by  Part  I.  of  the  Finance  (1909—10)  Act,  1910, 
shall  have  the  same  meaning  in  that  section.  On  reference  to 
the  latter  section,  again  there  is  no  definition  of  the  term 
"mineral,""  but  by  sect.  20(5)  mineral  rights  duty  is  not  to 
be  charged  in  respect  of  common  clay,  common  brick  clay, 
common  brick  earth,  or  sand,  chalk,  limestone,  or  gravel.  As 
the  duty  on  excess  rental  is  to  be  an  addition  to  mineral  rights 
duty,  and  no  such  duty  is  payable  in  respect  of  the  substances 
mentioned,  it  seems  to  follow  that  the  duty  on  excess  rental  i& 
not  payable  thereon. 

It  has  been  held  that  brine  is  a  mineral  within  the  Finance 
(1909 — 10)  Act,  1910,  s.  20,  and  a  company  i>umping  brine 
from  beneath  the  surface  of  the  earth  is  liable  to  pay  mineral 
rights  duty  in  respect  thereof  (??). 

"Mineral  wayloave  ""  means  any  waylcave,  airleavc,  w^ater- 
leave,  or  right  to  use  a  shaft,  gi'anted  to  or  enjoyed  by  a  work- 
ing lessee,  whether  above  or  under  ground,  for  the  purpose  of 
access  to  or  the  conve^-ancc  of  the  minerals,  or  the  ventilation 

(I)  Coini/'i-i.tionerfi  of  Inlavl  Rnrenue  v.  J)i'l-e  of  yorfhumherhnKl,  Ct.  of 
Appeal,  L.  T.  J.,  19th  April,  1919;  35  T.  L.  R.  433. 

(w)  10  Edw.  7,  c.  8,  8.  20. 

(m)  A.-G.  v.  Salt  Union,  Ltd.,  (1917)  2  K.  B.  488;  117  L.  T.  140.  For 
decisions  as  to  what  are  and  wliat  arc  not  minerals  for  various  purposes,  see 
llosse  V.  Waniwnn.  14  M.  &  W.  859;  G/asffow  Corporation  v.  Farie  (1888), 
13  A.  C.  690;  Scott  v.  Mid.  Ry.  Co.,  (1901)  1  K.  B.  317;  N.  B.  Py.  Co.  v. 
UtUlhill  Coal  Co.,  (1910)  A.  C.  116;  G.  W.  Uy.  Co.  v.  Corpalla  China 
Clay  Co.,  ibid.  83;  FAivcs  v.  Brigg  Gas  Co.  (1886),  33  Oh.  D.  562;  Scott  v. 
Mid.  By.  Co.  (1897),  13  T.  L.  R.  398;  Boileau  v.  HMth,  (1898)  2  Ch.  D. 
301. 
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or  drainage  of  his  mine,  or  otherwise  in  connection  with  the 
Avoiking  of  the  minerals  (>m). 

Any  amount  payahle  in  any  accounting  year  by  the  lessee 
of  minerals  or  wayleaves  to  a  superior  lessor  as  rent  in  respect 
of  the  minerals  or  wayleaves,  is  to  be  treated  as  a  deduction 
from  the  amount  payable  to  the  lessee  as  rent  for  that  yeai, 
and  in  computing  the  pre-war  rent  values  a  corresposnding 
deduction  is  to  be  made  on  account  of  any  such  rent  (o).  Pro- 
vision is  here  made  for  the  case  of  an  intermediate  Lessee,  who 
on  the  one  hand  receives  rent  in  respect  of  the  right  to  wiork 
minerals  or  of  any  mineral  Avayleave,  and  on  the  other  hand  has 
himself  to  pay  rent  in  rospeot  thereof  to  a  superior  lessor.  In 
such  a  case  the  rent  he  pays  to  his  superior  lessor  is  allowed 
for  before  he  becomes  Liable  to  excess  mineral  rights  duty,  and 
a  corresponding  deduction  is  made  in  computing  the  pre-war 
rent  values,  so  as  to  make  the  bases  the  same. 

Any  increment  value  duty  (p)  payable  annually  under 
sect.  22  of  the  Finance  (1909—10)  Act,  1910,  when  paid  is 
to  be  treated  as  a  deduction  from  the  rent  payable  to  any  person 
in  the  year  in  which  the  duty  is  paid,  and  a  oorresponding 
deduction  is  to  be  made  in  computing  the  pre-war  standard 
with  which  the  rent  for  that  year  is  to  be  compjared  (q). 
Sect.  22  (3)  of  the  Finance  (1909—10)  Act,  1910,  provides 
that  increment  value  duty  in  resipect  of  the  increment  value 
of  minerals  which  are  comprised  in  a  mining  lease  or  are 
being  Avorked  shall,  Avhere  that  duty  is  chargeable,  be  charged 
annually;  and  the  increment  value  shall,  instead  of  being  esti- 
mated as  a  capital  sum,  be  taken  to  be  the  sum  (if  any)  by 
which,  in  each  year  during  which  the  Lease  continues  or  the 
minerak  are  being  worked,  as  the  case  may  be,  the  rental  value 
on  which  the  mineral  rights  duty  is  charged  in  respect  of  the 
right  to  work  minerals  exceeds  the  annual  equivalent  of  the 
original  capital  value  of    the  minerals,  or  the  capital  value  of 

(nn)  Finance  (1999—10)  Act,  1910,  s.  24. 

(o)  Principal  Act,  s.  43  (3). 

(p)  For  definition,  sec  Finance  (1909 — 10)  Act,  1910,  suprrt. 

(q)  Principal  Act,  s.  43  (4). 
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the  minerals  on  the  last  preceding  occasion  on  which  increment 
value  duty  has  been  collected  otherwise  tlian  as  an  annual 
duty,  if  increment  value  duty  has  been  so  collected  before  the 
minerals  have  become  comprised  in  a  mining  lease  or  have 
commenced  to  be  worked;  and  the  annual  equivalent  of  any 
Buch  capital  value  of  the  minerals  shall  bo  taken  to  be  two- 
twenty-lifth  parts  of  that  capital  value  {i.e.,  the  capital  value 
18  12|  years'  purchase  of  the  annual  equivalent).  The  section 
also  contains  provision  for  reduction  of  the  rental  value  (for 
increment  value  duty  purposes)  where  the  rental  value  in  parte 
represents  a  return  for  money  expended  by  the  lessor  within 
fifteen  years  in  boring,  &c. 

Anj^  duty  payable  in  respect  of  excess  mineral  rights  duty 
is  to  be  assessed  by  the  Commissioners  of  Inland  Revenue  on 
the  person  liable  {i.e.,  the  person  receiving  the  rent),  subject 
to  the  same  appeal  as  that  to  which  an  assessment  of  duty  by 
the  Commissioners  under  Part  I.  of  the  Finance  (1909 — 10) 
Act,  1910,  is  subject,  and  is  recoverable  as  a  debt  duo  to  His 
Majesty  from  that  person. 

Sub-sect.  3  of  sect.  20  of  the  last-named  Act  is  extended  so 
as  to  authorize  particulars  to  be  required  of  any  lease  of  minerals 
or  wayleaves  or  as  to  the  sums  paid  or  payable  thereunder,  and 
of  such  other  particulars  as  to  the  minerals  or  wayleaves  as  the 
Commissioners  may  require  for  the  purposes  of  excess  profits 
duty(r).  Every  proprietor  of  any  minerals  and  every  person 
to  whom  any  rent  is  paid  in  respect  of  any  right  to  work 
minerals  or  of  any  mineral  wayleave  shall,  upon  notice  being 
given  to  him  by  the  Commissioners  requiring  him  to  give  par- 
ticulars as  to  the  amount  received  by  him  in  respect  of  the 
right  or  wayleave,  as  the  case  may  be,  and  where  the  proprietor 
is  working  the  minerals,  particulars  as  to  the  minerals  worked, 
make  a  return  in  the  form  required  by  the  notice,  and  within 
the  time,  not  being  less  than  thirty  days,  specified  in  the  notioe, 
and  in  default  shall  be  liable  to  a  penalty  not  exceeding  501., 
to  be  recovered  in  the  High  Court  (.s). 

(r)  Principal  Act,  b.  43  (6). 

(«)  Finance  (1909—10)  Act,  1910,  s.  20   (3). 
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(2)  Shipping. 
It  has  been  found  necessary  to  make  special  provision  for 
the  case  of  ships  which  have  changed  hands.  Owing  to  the 
inflated  prices  obtainable  for  shipping  during  the  war,  had  ship- 
owners been  entitled,  after  buying  a  ship  and  paying  a  heavy 
price  for  it,  to  treat  the  price  as  additional  capital  and  to  deduct 
from  the  profits  of  the  ship  for  excess  duty  purposes  the  statu- 
tory percentage  upon  such  additional  capital  (/),  it  is  obvious 
that  a  considerable  loss  of  revenue  would  accrue  to  the  Govern- 
ment. If  the  pre-war  profits  standaixi  were  a  percentage  stan- 
dard, that  standard,  based  upon  the  pre-war  value  of  the  ship, 
would  be  much  inferior  to  the  amount  that  could  be  claimed 
as  a  deduction  in  respect  of  the  statutory  percentage  calculated 
upon  the  purchase  price  to  the  new  owners,  and  in  this  ease  also 
a  loss  of  duty  to  the  Government  would  have  resulted.  Hence 
the  Finance  Act,  1916,  enacted  {u)  that  where  any  ship  has 
been  sold  since  the  4th  August,  1914,  in  such  circumstances 
that  the  profits  of  the  sale  are  not  the  profits  of  a  trade  or  busi- 
ness, the  following  special  provisions  shall,  if  the  Commissioners 
of  Inland  Revenue  so  require,  be  applied  in  the  computation  of 
the  liability  to  excess  profits  duty  in  respect  of  the  profit  arising 
from  the  use  of  the  ship :  — 

(a)  The  pre-war  standard  of  profits  of  the  purchaser  as 
respects  the  ship  shall,  where  the  standard  of  the  trade 
or  business  of  the  vendor  is  a  profits  standard,  be  cal- 
culated by  reference  to  the  profits  ai'ising  from  the 
use  of  the  ship  during  the  pre-war  trade  years,  and 
shall  be  ascertained  in  accordance  with  the  provisions 
of  the  principal  Act,  but  calculated,  where  necessary, 
as  if  the  use  of  the  ship  were  a  separate  business;  and 
'where  that  standaixi  is  a  percentage  standard,  the  pre- 
war standard  of  profits  as  respects  the  ship  shall  be 
the  same  as  if  the  ship  had  not  been  sold;  or  in  the 

(0  See  Chapter  III.,  "  Computation  of  Profits." 
(m)  6  &  7  Geo.  5,  c.  24  (47). 
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case  of  a  ship  which  was  used  for  the  first  lime  after 
the  4th  August,  1914,  shall  be  calculated  by  jefer- 
onco  to  (ho  capital  represented  by  the  ship  at  the  date 
when  it  was  first  used;  and  the  pre-war  standard  of 
profits  of  the  trade  or  business  of  the  vendor  and  of 
the  purchaser  shall  respectively  be  reduced  and  in- 
creasod  as  the  case  may  require  with  any  adjustment 
which  may  be  necessaiy  to  meet  the  case  of  borrowed 
molney  or  unpaid  purchase  money  or  other  similar 
matters. 

'  For  the  purpose  of  estiniatiing  the  profits  arising  from  the 
use  of  the  ship,  an  apportionment  is  to  be  made  where  necessary 
of  the  total  profits  of  the  business  in  which  the  ship  has  been 
used,  regard  being  had  to  the  earnings  of  the  ship  as  compared 
with  the  earnings  of  the  other  assets  employed  in  the 
business  {x). 

These  special  provisions  as  to  shipping,  like  so  many  other 
parts  of  the  Acts,  are  intricate  and  verbose,  but  the  fact  is  that 
owing  to  the  shipping  difficulties  and  the  prices  and  freights 
obtainable  for  ships,  it  became  necessary  to  deal  specially  Avith 
excess  profits  duty  from  that  source.  Purchasers  of  ships  no 
doubt  would  regard  any  special  provisions  preventing  them 
from  making  the  statutory  percentage  on  the  capital  employed 
in  the  purchase  of  the  ship  as  unfair.  If  looked  at  from  their 
point  of  view  alone,  no  doubt  it  would  seem  unfair.  But  the 
vendors  of  ships  were  probably  making  large  profits  upon  the 
cost  of  them,  and  if  purchasers  wore  to  be  allowed  to  make  the 
.■-•tatutory  percentage  on  the  purchase  price,  no  matter  how  high, 
iho  prices  obtainable  would  go  higher  and  higher.  Flio  1916 
Act,  therefore,  in  effect  said  that  if  a  ship  had  chang^'il  hands 
<he  profits  standard,  whether  it  was  a  real  profits  standard  or 
a  percentage,  must  remain  the  same  after  as  before  the  pur- 
chase, and  that  if  the  ship  was  only  one  in  a  number  of  incomo- 
^■arning  items  in  the  vendor's  business,  then  the  income  of  that 

{x)  Finance  Act,  1916,  8.  47  (b). 
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business  must  ho  apportioned  to  sliow  the  protits  atti'ibutal)lc 
to  the  ship. 

The  vendor  of  any  ship  may  be  required  by  the  Commis- 
sioners of  Inland  Revenue  to  give  any  such  information  to 
them,  and  the  purchaser,  as  the  Commissioners  think  neces- 
sra-y  in  order  to  enable  the  provisions  as  to  excess  profits  duty 
in  the  case  of  sale  of  a  ship  to  be  carried  into  effect  (jj) . 

The  purchaser  is  not  to  obtain  any  greater  relief  under  tbo 
principal  Act,  s.  -10  (3)  (which  enables  tho  Commissioners  to 
modify  the  provisions  of  the  Fourth  Schedule  in  certain  cases), 
or  under  Schedule  IV.,  Part  I.  (3)  (deductions  for  wear  and 
tear  as  allowed  under  the  Income  Tax  Acts),  than  could  have 
been  obtained  by  the  vendor  if  the  ship  had  not  been  sold,  other 
than  relief  in  connection  with  the  expenditure  by  the  purchaser 
in  improvements  or  repairs  (2). 

In  the  application  of  the  principal  Act,  s.  41  (adjustments 
for  increased  or  decreased  capital),  to  any  trade  or  business 
whose  pre-war  standard  of  profits  has  been  determined  or  ad- 
justed under  the  foregoing  provisions,  any  increase  or  <lecrease 
of  capital  attributable  to  the  purchase  or  sale  of  the  ship  is  to 
be  disregarded;  and  where  any  such  determination  or  adjust- 
ment has  taken  place  both  in  respect  of  the  sale  of  a  ship  and 
the  purchase  of  another  ship  for  the  same  trade  or  business, 
Schedule  IV.,  Part  II.  (6)  (which  pi'ovides  for  adjustments 
of  cp.pital  on  sale  and  purchase  of  assets  where  the  business 
con.^ists  of  management  of  particular  assets),  is  not  to  apply. 

In  computing  the  excess  prohts  duty  of  any  trade  or  business 
which  consists  wholly  or  partly  of  the  business  of  shipping, 
the  provisions  of  the  principal  Act,  s.  38  (3)  (Avhich  relate  to 
rlio  repayment  or  setting  off  of  duty  on  account  of  deficiencies 
or  losses),  are  not  to  apply  in  relation  to  any  deficiency  or  loss 
in  any  accounting  period  oommoncing  on  or  after  1st  January, 
1917,  and  in  the  case  of  an  acoounting  period  which  has  com- 
inencr'd  before  that  date  but  ends  after  that  date,  are  not  to 


(y)  Finance  Act,  1916,  9.  47   (c). 
(z)  Ibid.  8.  47   (d). 
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apply  iu  relation  to  so  much  of  the  deficiency  or  loss  as  may  be 
apportioned  to  the  part  commencing  on  that  date  (a).  Pro- 
vided that — 

(a)  Where  the  shipping  business  is    carried   on   merely  as 

iuicillary  to  the  principal  trade  or  business  the  above 
provisions  do  not  apply. 

(b)  Where  the  trade,  or  business  carried  on  docs  not  consist 

Avholly  of  shipping,  and  the  part  which  does  not  con- 
sist of  shipping  is  not  merely  ancillar}'  to  the  business 
of  shipping,  such  apportionment  of  any  deficiency  or 
loss  is  to  be  made  by  the  Com'missioners  as  may  bo 
necessary  to  limit  the  application  of  the  above  pro- 
visions  to  such   part  of   the  business  as  consists   of 
shipping;  and 
(e)  If  in  any  such  accounting  period  as  aforesaid  there  has 
been  a  loss,  or  the  profits  have  not  reached  the  point 
which  would  have  involved  liability  to  excess  profits 
duty  if  the  percentage  standard  had  been  adopted,  the 
6ame  amomit,  as  regards  the  deficiency  or  loss  or  so 
much  thereof  as  is  affected  by  the  above  provisions, 
is  to  be  repaid  or  set  off  under  sect.  38  (3)  of  the  prin- 
cipal Act  as  would  have  been  repaid  or  set  off  if  the 
percentage  standard  had  been  adopted  (?)). 
The  effect  of  the  above  provisions  in  the  1917  Act  is  that 
shipping  businesses  as  from  the  1st  January,  1917,  are  not  to  be 
entitled   to  the  ordinary  provisions  relating  to  repayment  or 
set-off  in  respcKJt  of  losses,  or  diminutions  in  profits  below  the 
pre-war    standard.      After    the    date    named    they    are   to    be 
treated   for    the    purpose    of    repayment    and    set-off     as    if 
their  profit  standard  were  the  statutory  percentage  standard. 
If  their  profit  falls  below  the  statutory'  percentage  standard 
they  can  claim  repayment  or  set-off  to  make  any  diminished 
profits  up  to  the  statutory  percentage,  but  nothing  more.     But 
these  provisions  do  not  apply  whore  the  shipping  business  is 


(a)  Finance  Act,  1917,  8.  22. 

(b)  Ibid.  9.  22   (I). 
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merely  ancillary  to  some  other  business;  and  where  the  business 
consists  of  other  things  besides  shipping,  and  the  part  which 
is  not  shipping  is  not  merely  ancillary  to  the  business  of  ship- 
ping, then  there  is  to  be  an  apportionment  of  any  deficiency  or 
loss  so  that  these  special  provisions  as  to  shipping  shall  nat 
prejudice  the  trader  as  to  his  other  business. 

Any  appeal  under  the  principal  Act,  s.  45  (5)  (i.e.,  as  to 
assessment),  on  any  question  under  the  above  provisions  of  the 
1917  Act  is  to  the  Special  Commissioners  (e) . 

In  the  provisions  of  the  1917  Act  the  expression  "  business  of 
shipping  "  means  the  business  carried  on  by  an  owner  of  ships, 
and  for  the  purpose  of  this  definition  the  expression  "  owner  " 
includes  any  charterer  to  whom  a  ship  is  demised  (d) . 

(c)  I.e.,  commissioners  for  the  special  purposes  of  the  Acta  relating  to 
income  tax. 

(c?)  Finance  Act,  1917,  s.  22  (3). 
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CHAPTER  VI. 

REPAYMENT    AND    SET-OFF — CHANGE    OF    O^VNERSHIP — 
SUBSTITUTION  OF  ASSETS. 

(1)  Repayment  and  set-off. 

^HERE  a  person  piroves  that  in  any  accountiug  period  which 
ended  after  the  4th  August,  1914,  his  profits  have  not  reached 
the  point  which  involves  liability  to  excess  profits  duty,  or  that 
ho  has  sustained  a  loss,  he  is  entitled  to  repayment  of  such 
amount  paid  by  him  as  excess  profits  duty  in  respect  of  any 
previous  accounting  period,  or  to  set  off  against  any  excess 
profits  duty  payable  by  him  in  respect  of  any  succeeding 
laceounting  period,  such  an  amount  as  will  make  the  total 
amount  of  excess  profits  duty  paid  by  him  during  the  wholo 
period  accord  with  his  profits  or  losses  during  that  period  (a). 
This  provision  is  what  is  known  as  an  average  clauso,  andi 
enables  the  trader  to  maintain  his  yearly  average  of  profits. 
It  enables  him;  to  maintain  not  merely  his  actual  pro-war 
average  of  profits,  but  that  average  plus  the  alloT\ances  which 
under  the  principal  Act  he  is  permitted  to  add.  In  the  first 
place  he  may  add  to  his  actual  average  profits  of  the  selecteid 
years  the  sum  of  2001.  (6).  If  his  pre-war  standard  is  taken 
to  bo  the  percentage  standard  (c)  he  may  ako  add  this  2001.  (d) . 
If  ho  has  increased  his  capital  for  the  accounting  period  he  is 
entitled  to  deduct  from  his  profits  in  that  period  the  statutory 
percentage  on  th©  addition  to  his  capital  (e).     The  statutory 

(a)  Principal  Act,  s.  38  (3). 

(b)  Ibid.  9.  38  (1). 
•      (c)  See  Chapter  II. 

(d)  Principal  Act,  9.  40  (2),  and  ibid.  a.  38  (1). 

(e)  Ibid.  9.  41  (1). 
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percentage  for  increased  capital  in  the  case  of  a  business  owned 
by  a  company  or  other  body  corporate  is  9  per  cent.,  and  in 
the  case  of  any  other  business  11  per  cent.  (/),  and  in  the  case 
of  some  businesses  the  statutory  percentage  has  been  increased 
on  application  to  the  Commissioners  of  Inland  Revenue  {g) . 

If  the  trader  has  reduced  his  capital  for  the  accounting  period, 
he  has  to  add  to  his  profits  in  the  accounting  period  the  statu- 
tory percentage  on  the  amount  by  which  his  capital  is  reduced 
before  he  can  claim  any  repayment  or  set-oif  (/i).  But  for 
this  purpose  the  statutory  percentage  remains  as  fixed  by  thei 
principal  Act,  viz.,  6  per  cent,  in  the  case  of  a  business  owned 
by  a  company  or  'Other  body  corporate,  and  7  per  cent,  in  th'e 
case  of  other  businesses  (/) . 

Again,  where  the  pre-war  'standard  of  profits  is  tliiO  per- 
centage standard,  or  the  capital  account  sliow^s  a  debit  balance, 
and  the  net  result  of  the  business  during  the  three  last  pre-war 
trade  years  has  been  a  loss,  and  any  j)art  of  the  profits  has 
been  applied  in  extinction  of  th©  loss  or  debit  balance,  a  dedac- 
tion  is  allowed  equal  to  the  amount  of  profits  so  applied  {i). 

The  provision  does  not  apply  so  as  to  enable  the  owner  of  a 
business  to  claim  repayment  or  set-off  in  respect  of  losses  or 
deficiencies  incurred  before  he  became  owner.  Thus  in  Com- 
missioners  of  Inland  Revenue  v.  Gittus  (;'),  where  a  son  em- 
ployed in  the  business  at  a  salary  to  the  date  of  his  father's 
death  on  the  6th  September,  1915,  continued  after  that  date  to 
carry  on  the  business  on  his  oyvn  account,  he  was  entitled  to 
set  off,  against  subsequent  profits,  the  proportion  of  the  year's 
deficiency  attributable  to  the  period  between  the  6th  September 
and  the  1st  October,  1915,  but  not  the  proportion  atti'ibutable 
to  the  period  from  the  1st  October,  1914,  to  the  6th  September, 
1915. 

(/)  Principal  Act,  s.  40  (2);  Finance  Act,  1917,  s.  26  (1)  and  (2). 

(<7)  Principal  Act,  s.  40,  and  Chapter  II. 

(A)  Ibid.  8.  41  (2). 

(0  Principal  Act,  4th  Schod.,  Part  I.  (7),  and  Finance  Act,  1916,  s.  50. 

0)  L.  T.  J.,  28th  June,  1919,  p.  153. 

4(2) 
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By  the  principal  Act  the  excess  profits  duty  was  fixed  at 
50  per  cent.,  and  this  was  increased  by  the  Financ-e  Act,  1916, 
to  60  per  cent,  for  any  accounting  period  beginning  after  the 
expiration  of  a  je^T  from  the  commencement  of  the  first 
accounting  period.  The  latter  Act  provided  (k),  that  any 
amount  to  be  repaid  or  set  off  on  account  of  a  deficiency  or  loss 
arising  in  any  period  in  respect  of  which  the  duty  would  bo 
payable  at  the  rate  of  50  per  cent,  of  the  excess  should  be  cal- 
culated by  reference  to  that  ra'be  of  duty.  The  effect  seems  to 
bo  that  if  in  the  earlier  accounting  period  a  loss  or  deficiency 
of  profits  was  experienced,  and  if  in  the  later  accoointing  period 
excess  profits  were  realized,  then  for  the  piirpoise  of  excess 
profits  duty  the  duty  was  to  be  at  60  per  cent.,  but  for  repay- 
ment or  set-off  in  irespect  of  the  first  year,  only  50  per  cent, 
of  the  later  period's  excess  profits  could  be  taken. 

The  duty  was  increased  to  80  piar  cent,  of  the  excess  profits 
by  the  Finance  Act,  '1917,  which  also  provided  (l)  that  any 
amount  to  be  repaid  or  set  off  on  account  of  any  deficiency  of 
profits  or  loss  experienced  after  the  1st  January,  1917,  Rhould 
be  calculated  by  reference  to  duty  at  80  per  cent.  This  pro- 
vision seems  to  have  had  the  contrary  effect  to  the  corresponding 
provision  in  the  1916  Act,  because,  apparently,  if  aftea;-  the 
1st  January,  1917,  a  loss  or  deficiency  of  profits  were  experi- 
enced, but  excess  profits  -duty  had  been  paid  in  respect  of  pre- 
vious accounting  periods,  then  the  duty  to  be  repaid  was  to  be 
calculated  by  reference  to  duty  at  80  per  cent.,  although  actually 
it  might  only  have  been  paid  at  50  per  cent,  or  60  per  cent. 

The  Finance  Act,  1919,  has  sent  the  pendulum  back  again, 
and  provides  that  in  respect  of  any  loss  or  deficiency  of  j^rofits 
arising  on  or  after  the  1st  January,  1919,  any  repayment  or 
eet-off  is  to  be  calculated  by  reference  to  duty  at  the  rate  of 
40  per  cent.  So  that  apparentlj^,  although  duty  in  and  before 
1918  was  paid  at  80  per  cent.,  repayment  in  respect  of  any 
loss  or  deficiency  of  profits  after  1918  can  onlj^  be  claimed  up 

(Z-)  Sect.  45  (2). 
(0  Sect.  20  (2). 
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to  such  an  amount  as  would  have  represented  40  per  cent,  of 
the  excess  profits  made  in  ptrevious  years. 

Special  provisions  are  made  for  computing  the  duty  payable 
by  a  society  registered  under  the  Industrial  and  Provident 
Societies  Acts  in  respect  of  excess  (profits  {m)  if  the  society  so 
require,  but  these  special  provisions  do  not  apply  for  the  pur- 
pose of  ascertaining  the  amount  of  lany  deficiency  of  profits  or 
loss  for  the  purpose  'of  repayment  or  set-off,  and  any  duty 
computed  under  such  special  provisions  is  not  to  be  repaid  or 
remitted  by  reason  of  a  deficiency  or  loss  in  any  other  acoount- 
ing  period  computed  according  to  the  ordinary  provisions  of 
the  Act. 

As  to  repayment  or  set-off  in  relation  to  shipping,  see 
Chapter  .V.  ,    ; 

(2)  Change  of  ownership  (ji) . 

There  is  provision  for  the  case  of  a  business  having  changed 
ownership  since  the  commencement  of  the  last  three  pre-war 
trade  years  (o) .  In  this  case  the  provisions  of  the  Fourth 
Schedule,  Part  II.,  for  ascertaining  the  pre-war  standard  of 
profits  apply  as  if  a  new  trade  or  business  had  been  commenced 
on  the  change  of  ownership,  except  in  cases  where  the  taxpayer 
makes  an  application  that  the  provisions  of  the  Act  should! 
apply  as  if  the  trade  or  business  had  not  changed  ownership, 
but  in  that  case  such  modifications  (if  any)  are  to  be  made  in 
the  application  of  the  Schedule  as  may  be  necessary  to  make 
the  basis  on  which  the  profits  stamdard  is  compiitod  the  same 
as  that  on  which  the  profits  of  the  accounting  period  aa-e 
computed.  ■ 

It  seems  clear  that  the  above  provision  refers  to  businesses 
which  have  changed  hands  during  the  war,  as  such  cases  would 
be  covered  by  the  exact  wording  of  the  provision  "since  the 
commencement  of  the  last  three  pre-war  trade  years."  The 
result  is  that  the  purchaser  of  a  business  has  the  right  to  tha 

(m)  Finance  Act,  1917,  b.  26  (8). 

(n)  For  pre-war  standard  in  case  of  new  businesses,  see  Chapter  II. 

(o)  Principal  Act,  4tli  Sched.,  Part  II.  (5). 
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pre-war  standard  of  profits,  on  his  making  application  that 
the  provisions  of  Part  III.  of  the  Act  and  Schedule  should 
apply  as  if  the  business  had  (not  changed  ownership,  byit  subject 
to  modific-ations  to  make  the  basis  of  the  profits  standard  the 
same  as  the  basis  of  the  profits  of  the  accounting  period.  Thus 
if  the  pre-war  standard  were  the  statutory  percentage  basis,  the 
computation  of  profits  in  the  accounting  period  for  the  purpose 
of  estimating  liability  to  the  duty  would  Ihave  to  be  on  a 
percentage  basis.  Adjustments  might  have  to  be  made  in 
other  respects,  however.  Suppose  the  case  of  an  owner  whose 
capital  stood  in  his  books  at  5,000?.  Had  he  remained  the 
own?r  adjustments  of  'profits  would  have  had  to  be  made  for 
any  increase  or  'reduction  of  capital  over  or  below  that 
amount  (p) .  But  the  owner  may  well  have  sold  his  business 
for  7,500?.,  though  the  latter  figure,  having  all  been  paid  into 
the  pockets  of  the  previous  OAvner,  does  not  really  represent 
more  assets  in  the  business  itself.  It  is  submitted  that  if  the 
purchaser  wished  to  obtain  the  benefit  of  the  old  pre-war  profits 
standard,  and  made  application  for  the  provisions  of  Part  III. 
of  the  Act  to  apply  as  if  the  business  had  not  changed  hands, 
he  would  have  to  do  so  upon  the  basis  that  the  business  only 
had  employed  in  it  the  pre-war  capital,  plus  any  additions  he 
paid  into  and  emploj-ed  in  the  business  itself,  as  distinguished 
from  what  he  'may  have  paid  to  the  vendor.  Adjustments 
may  also  have  to  be  made  as  to  other  matters. 

The  above  provision  does  not  make  sect.  38  (3)  (repaym';^nt 
and  set-off)  applicable  as  if  no  change  of  ownership  had  taken 
place  {qq). 

Special  provisions  have  been  made  for  the  case  of  sale  of 
ships  {q),  the  short  effect  of  which  is  that  where  the  standard 
of  the  business  of  the  vendor  is  a  profits  standard  the  pre-;Avar 
standard  of  the  purchaser  of  the  ship  shall  be  calculated  by 
reference  to  the  profits  arising  from  the  sale  of  the  ship  during 

(p)  See  principal  Act,  s.  41  (1)  and  (2),  and  Chapter  III. 
((Z*?)  Comwissioners  of  Inland  Bevenue  v.  Gittus,  supra, 
(rj)  See  Finance  Act,  1916.  s.   47,  and  Cliapter  V. 
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tho  pre-war  trade  years;  and  where  the  vendor's  standard  is  a 
percentage  standard,  the  pre-war  standard  of  profits  as  respects 
the  ship  shall  be  the  same  as  if  the  ship  had  not  been  sold,  or  in 
the  case  of  a  ship  used  for  the  first  time  after  4th  August,  1914, 
shall  bo  calculated  by  reference  to  the  capital  represented  by 
tho  ship  at  the  date  Avhen  it  was  first  used. 

As  the  duty  may  be  assessed  on  any  j^eirson  for  the  time  being 
owning  or  carrying  on  the  trade  or  business  (r),  it  would  seem' 
that  on  a  sale  and  purchase  of  a  business,  the  purchaser  may 
find  himself  in  the  happy  position  of  having  to  pay  excess  profits 
duty  in  respect  of  profits  made  prior  to  the  date  on  which  he 
took  over  (s) .  On  a  change  of  ownership,  however,  the  Com- 
missioners may,  if  they  think  fit,  take  the  accounting  joeriod 
as  the  period  ending  on  the  date  of  change  of  ownership  and 
assess  the  duty  on  the  person  who  owned  or  carried  on  the 
business  on  that  dat6(s.s). 

(3)  Substitution  of  as&ets. 

Where  a  trade  or  business  is  confined  to  the  management  of 
any  particular  assets,  but  power  exists  to  substitute  other  assets 
for  those  particular  assets  or  any  of  them,  such  a  subs-titution 
is  not  to  be  deemed  to  constitute  a  change  of  ownership  of  the 
business;  but  where  any  such  substitution  has  been  carried  out 
by  the  sale  of  assets  and  the  purchase  of  other  assets,  the  capital 
of  the  trade  or  business  shall  be  taken  to  be  increased  or  de- 
creased, as  the  case  may  be,  only  by  the  amount  of  the  difference 
between  the  price  of  the  assets  purchased  and  the  price  obtained 
for  the  assets  sold,  and  the  capital  representing  the  assets  pur- 
chased is  to  be  estimated  on  the  same  basis  for  all  excess  profits 
duty  purposes  (t). 

It  is  believed  that  this  provision  will  have  application  in  very 
few  cases.    Very  few  businesses  consist  only  of  the  management 

(;■)  Principal  Act,  s.  45  (2). 

(s)  See  Mr.  Justice  Eowlatt's  remarks  in    Robins    v.    Comnii^sioners    of 
Inlaiul  Revemte,  reported  Times  Newspaper,  24th  June,  1919. 
{ss)  Principal  Act,  s.  45  (2). 
(0  Principal  Act,  4th  Sched.,  Part  II.    (6). 
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of  particular  assets  with  jDOwer  to  substitute  other  assets  for 
them.  This  kind  of  business  does  exist  in  shipping  circles,  and 
it  may  exist  in  a  few  other  cases,  e.g.,  agricultural  tractors, 
&c.  And  the  articles  of  many  limited  liability  companies  no 
doubt  contain  power  to  sell  assets,  and,  independently  of 
such  power  of  sale,  contain  power  to  acquire  other  property. 
A  theatre-owning  company  will  in  the  first  instance  probably 
bo  formed  to  own  and  work  a  certain  theatre.  Its  memorandum 
will  also  contain  power  to  acquire  and  carry  on  other  theatres, 
and  will  also  contain  power  to  sell.  In  such  a  case  the  sale  of  one 
theatre  and  the  purchase  of  another  could  hardly  have  been  said 
to  be  a  change  of  ownership  of  business  so  far  a5  regarded  the 
limited  company,  apart  altogether  from  the  above  provision. 
But  the  above  provision  seems  to  cover  such  a  case. 

The  provision  does  not  apply  to  a  case  where  a  ship  has  been 
sold  and  another  ship  purchased  in  its  place,  and  the  pre-war 
standard  of  profits  has  been  determined  or  adjusted  under  the 
Finance  Act,  1916,  s.  47,  both  in  respect  of  the  sale  of  the  ship 
and  the  purchase  of  the  one  substituted  (?<). 

{u)  See  Finance  Act,  1916,  s.  47  (e). 
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CHAPTER  VII. 

WEAR    AND    TEAR    AND    DEPRECIATION    AND    OBSOLESCENCE. 

In  arriving  at  profits  for  excess  profits  duty  purposes  deductions 
for  wear  and  tear  or  for  any  expenditure  of  a  capital  nature  for 
renewals  are  not  to  be  allowed  except  such  as  might  be  allowed 
under  the  Income  Tax  Acts,  and  if  allowed  are  only  to  be  of 
such  an  amount  as  appeai-s  to  the  Commissioners  of  Inland 
Revenue  to  be  reasonably  and  properly  attributable  to  the  year 
or  accounting  period  («) .  The  Commissioners  have  power,  how- 
ever, to  allow  such  modifications  of  the  Fourth  Schedule  to  the 
principal  Act  (which  includes  the  above  provision)  as  they  think 
necessary  in  order  to  meet  the  particular  case,  on  the  ground  of — 

(a)  a  change  in  the  constitution  of  a  partnership;  or 

(b)  the  postponement  or  suspension,  as  a  consequence  of  the 

war,  of  renewals  or  repairs;  or 

(c)  of  exceptional  depreciation  or  obsolescence  of  assets  em- 

ployed in  the  trade  or  business  due  to  the  war;  or 

(d)  to  the  necessity  in  connection  with  the  war  of  providing 

plant  which  will  not  be  wanted  for  the  trade  or  busi- 
ness after  the  war;  or 

(e)  any  other  special  cironmstanoes  specified  in  regulations 

made  by  the  Treasury. 
If  the  Commissioners  refuse  to  allow  any  such  modification 
or  the  taxpayer  is  dissatisfied  with  the  modification  allowed,  the 
taxpayer  may  require  the  Commissioners  to  refer  the  case  to  a 
Board  of  Referees  appointed  by  the  Treasury,  and  that  board 
aro  to  consider  any  case  so  referred  and  have  the  same  powers 
with  respect  thereto  as  the  Commissioners  have  (6). 

(rt)  Principal  Act,  4th  Sched.,  Part  I.   (4). 
(b)  Principal  Act,  s.  40  (3). 
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In  the  case  of  controlled  establishments  (see  Chapter  XI.), 
where  the  reference  relates  to  an  accounting  j^eriod  during  any 
part  of  which  the  establishment  has  been  controlled,  and  to  the 
postponement  or  suspension  of  renewals  or  repairs,  or  to  excep- 
tional depreciation  or  obsolesoenoe  of  assets,  or  to  the  necessity 
in  connection  with  the  Avar  of  providing  plant,  the  reference  is 
to  a  Referee  or  Board  of  Referees  appointed  or  designated  by 
the  Ministry  of  Munitions  (c). 

As  regards  shipping,  nothing  in  the  above  provisions  is  to 
enable  the  purchaser  of  a  ship  to  obtain  any  greater  relief  than 
could  have  been  obtained  by  the  vendor  if  the  ship  had  not  been 
sold  other  than  relief  in  connection  Avith  expenditure  by  the 
purchaser  in  improvements  or  repairs  {d) .  This  qualification 
appears  to  have  been  introduced  as  a  result  of  the  high  prioes 
paid  for  second-hand  ships.  A  ship  written  down  to,  say, 
30,000L  in  the  hands  of  the  pre-v»-ar  owners,  might  be  sold 
for  three  or  four  times  that  sum,  and  if  tlie  depreciation  were 
calculated  on  the  purchase  price  it  would  obviously  amount  in 
each  year  to  three  or  four  times  the  previous  j'oarly  depreciation. 
It  seems  difficult  to  understand  Avhy,  looked  at  from  the  pur- 
chaser's point  of  view,  this  should  not  be  allowed,  but  no  doubt 
the  ansAver  would  be  tliat  the  transfer  of  ownership  Avould  not 
increase  the  profit-earning  power  of  the  ship,  and  if  depreciation 
Avere  allowed  at  the  same  rate  on  the  pui'chase  price  there  Avould 
be  a  considerable  reduction  in  the  excess  profits  duty  paid  in 
respect  of  the  ship . 

Special  provision  has  been  made  for  patent  rights.  The  Com- 
missioners haA'e  poAter  in  any  case  to  allow  modifications  of  the 
provisions  of  the  Fourth  Schedule  OAving  to  depreciation  through 
effluxion  of  time  on  any  capital  AA^hich  is  employed  in  the  busi- 
ness, and  Avhich  is  expended  upon  and  consists  of  patent  rights 
so  far  as  such  depreciation  is  not  offset  by  goodAvill  arising 
from  the  user  of  or  interest  in  such  rights  (e). 

(p)  Finance  Act,  1916,  9.  55. 
{(1)  Ibid.  8.  47  (d). 

(e)  Statutory  Rulea  and  Orders,  1917,  No.  399.  Regulation  dated  April 
26th,  1917,  made  by  Treasury  under  sect.  -iO  (3)  of  the  principal  Act. 
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Tho  meaning  of  this  regulation  is  not  clear.  In  the  case 
of  a  firm  or  company  which  has  acquired  a  patent  by  purchaso 
it  is  obvious  that  the  purchase  money  is  employed  in  the  trade 
or  business,  and  is  expended  upon  and  consists  of  patent  rights. 
The  patent  rights  are  running,  and  consequently,  as  they  hold 
good  for  fourteen  years  only,  are  depreciating.  If  the  inven- 
tion covered  by  the  patent  is  being  manufactured  and  sold 
Avithout  hindrance  owing  to  war  conditions  (a  state  of  things 
most  unlikely  to  happen  in  the  case  of  the  majority  of  patents), 
then  it  may  bo  reasonably  said  that  the  goodwill  obtained  by 
the  continued  manufacture  and  sale  offsets  the  depreciation,  and 
consequently  no  allov/ance  would  be  made  for  depreciation. 

Suppose,  however,  that  the  manufacture  of  the  invention 
had  to  be  abandoned,  or  was  materially  hampered  owing  to 
war  conditions,  though  in  other  de^partments,  say  from  war 
contracts,  the  owner  was  making  excess  profits.  In  this  case 
the  depreciation  is  obviously  not  offset  by  goodwill.  The  Com- 
missioners, however,  it  is  believed,  argue  that  if  the  owner  did 
not  depreciate  the  patents  in  his  capital  account  before  the  war, 
ho  ought  not  to  be  allowed  to  do  so  for  the  purpose  of  exeesg 
profits  duty,  because  then  the  pre-war  profits  standard  and 
the  profits  in  the  accounting  period  would  be  calculated  on 
different  bases.  Thoy  also  contend  that  if  a  manufacturer, 
and  particularly  one  'Avho  holds  war  contracts,  makes  exciess 
profits,  he  is  receiving  thereby  compensation  for  the  non-user 
of  his  patents.  It  is  submitted  that  these  contentions  are 
wrong,  and  in  many  oases  render  the  regulation  nugatory,  and 
that  on  the  plain  meaning  of  the  regulation  the  question  whether 
a  manufacturer  did  or  did  not  write  down  tlie  value  of  Iiig 
patents  is  beside  the  point,  as  also  is  the  question  whether  on 
other  manufactures  he  is  making  excess  profits.  His  patents 
are  expiring,  and  he  is  getting  together  no  equivalent  amount 
of  goodwill. 

A  more  difficult  question,  perhaps,  arises  where  a  manu- 
facturer works  his  own  patent.  Usually  in  this  case  he  has  not 
set  down  any  figure  in  his  capital  account  as  the  value  of  the 
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patent  except  the  cost  of  procuring  it,  which  is  trivial.  In 
such  a  case  ho  obviously  did  not  write  down  the  value  of  the 
patent  before  the  war.  Moreover,  in  such  a  case,  does  the 
patent  represent  "capital  which  is  employed  in  the  trade  or 
business,  and  which  is  expended  upon  and  consists  of  patent 
rights '"?  Whether  the  owner  has  made  a  book  entry  as  to  the 
value  or  not,  the  patent  (assuming  it  to  be  in  respect  of  an 
article  for  which  there  is  a  sale)  represents  a  capital  value  for 
which  the  owner  would  be  paid  if  he  sold  his  business  and 
patent  rights.  Though  it  is  his  own  invention,  and  he  has  not 
paid  money  for  it,  it  represents  part  of  his  capital,  Avhich  is 
depreciating,  and  it  is  submitted  that  that  value  ought  to  be 
depreciated,  even  though  it  does  not  represent  money  out  of 
pocket  paid  to  a  third  party  for  the  invention ;  but  it  is  doubtful 
whether  such  a  case  would  be  held  to  be  within  the  benefit  of 
the  regulation. 

As  to  w^ear  land  tear  generally,  it  will  be  observed  that  by  the 
Fourth  Schedule,  Part  I.,  deductions  were  not  to  be  allowed 
except  such  as  might  be  allowed  under  the  Income  Tax  Acts. 
The  deductions  allowed  ;under  the  Income  Tax  Acts  have  long 
been  a  source  of  discontent  to  manufacturers,  and  in  fact  would 
only  represent  a  return  of  capital  spread  over  a  long  period  of 
years.  Consequently  considerable  anxiety  was  felt  as  to  whether 
the  deductions  would  be  fair  to  traders.  This  was  of  speeial 
importance,  because  many  manufacturers  were  running  their 
machinery  day  and  night.  Further,  they  were  running  with 
unskilled  men  and  women  who  were  neglectful  of  their 
machines;  no  sufficient  opportunities  existed  for  keeping  the 
machinery  in  good  condition;  and,  moreover,  new  and  second- 
hand machinery  had  to  be  bought  at  greatly  inflated  prices — 
machinery  which  would  be  of  little  or  no  use,  in  many  cases, 
to  the  manufacturer  under  peace  conditions.  Therefore  in  1917 
an  attempt  was  made  to  get  clause  3  of  Part  I.  of  the  Fourth 
Schedule  repealed,  and  a  wider  one  substituted  for  it,  but  the 
Government  wore  of  opinion  that  full  provision  was  already 
made,  and  the  attempt  was  abandoned  ujwn  the  Government 
agreeing  to  issue  a  memorandum  on  the  subject  in  terms  pre- 
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sented   to   Parliament.      The   memorandum   was   accordingly 
issued  as  follows:  — 

'August,  1917. 
MEMORANDUM. 

1.  Basis  of  profits  for  excess  profits  duty  purposes.'] — Excess 
profits  duty  is  chargeable,  generally  spealiing,  by  reference  to 
profits  which  are  computed  on  income  tax  principles;  but  the 
temporary  character  of  the  duty  and  its  relation  to  the  existing 
war  conditions  have  rendered  necessary  special  allowances  for 
depreciation  in  the  value  of  assets,  additional  to  the  allowances 
granted  for  income  tax  purposes.  It  is  the  purpose  of  this  memo- 
randum to  explain  shortly  the  nature  and  extent  of  these  various 
provisions  in  the  case  of  excess  profits  duty,  and  more  particulai'ly 
their  practical  application  to  the  profits  of  a  manufacturing  busi- 
ness.* 

2.  Statutory  allowances.'] — So  far  as  income  tax  is  concerned, 
it  is  well  known  that  allowances  are  restricted  to  the  diminution 
in  value  due  to  wear  and  tear  of  plant  and  machinery  (section  12 
of  Customs  and  Inland  Revenue  Act,  1878).  For  excess  profits 
duty  pvirposes,  on  the  other  hand,  further  allowances  ai'e  admis- 
sible; section  40  (3)  of  the  Finance  (No.  2)  Act,  1915,  provides 
for  special  relief  being  granted  in  respect  of — 

(a)  postponement  or  suspension,  as  a  consequence  of  the  present 

war,  of  renewals  or  repairs; 

(b)  exceptional  depreciation  or  obsolescence  of  assets  employed 

in  the  business  due  to  the  present  war ;  and 

(c)  the  necessity  in  connection  with  the  war  of  providing  plant 

which  will  not  be  wanted  for  the  purposes  of  the  trade 
or  business  after  the  termination  of  the  war. 

3.  The  measure  of  special  depreciation  and  obsolescence  allow- 
ances.]— These  allowances  extend  to  any  material  assets  employed 
in  a  business  and  not  merely  to  machinery  and  plant.  Where 
these  assets  have  been  constructed  or  acquired  during  the  war  at 
an  inflated  price  and  will  sink  to  a  lower  level  of  value,  or  even 

*  A  Special  Memorandum  relating  to  depreciation  in  the  value  of  ships  -which 
have  been  built  during  the  -war  has  been  pre-\-iously  prepared,  and  may  be 
obtained  from  the  Ministry  of  Shipping,  St.  James's  Park,  London,  S.W.  1. 
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to  scrap  value,  at  the  end  of  the  war,  full  relief  can  be  claimed. 
The  measure  of  the  allowance  to  be  made  in  respect  to  such 
assets  will  be  the  difference  between  cost  and  post-war  value.  An. 
allowance  of  the  like  nature  is,  of  course,  applicable  also  to  assets 
in  use  before  the  war,  the  value  of  which  has  fallen  owing  to  war 
causes.  The  measure  of  the  allowances  in  such  cases  is  the 
difference  between  the  value  of  the  assets  (depreciated  or  written 
down  for  wear  and  tear)  at  the  date  when  liability  to  excess 
profits  duty  began  and  their  post-war  value. 

4.  Determination  of  special  depreciation  allowances.'] — Inas- 
much as  post-war  vakie  and  the  duration  of  the  war  are  unknown, 
the  Boai'd  of  Inland  Revenue  have  been  unable  in  most  cOaSOS  to 
make  final  allowances  of  the  foregoing  character,  but  where  the 
necessary  evidence  is  furnished  that  depreciation  is  talking  place 
or  is  inevitable  at  the  end  of  the  war,  they  are  readj^  to  make 
provisional  allowances  subject  to  subsequent  correction. 

5.  Period  over  which  special  depreciation  allowances  fall  to  be 
granted.] — As  a  general  rule  these  allowances,  whether  provi- 
sional or  final,  will  be  "spread,"  i.e.,  granted  by  instalments  in 
successive  accounting  periods  during  the  lifetime  of  the  duty; 
but  in  exceptional  cases  where  new  assets  are  being  regularly 
acquired  during  successive  accounting  periods,  and  the  taxpayer 
desires  that  the  allowance  (whetlier  provisional  or  final)  for  each 
asset  or  group  of  assets  should  be  wholly  or  mainly  granted  in 
the  accounting  period  in  which  the  asset  is  acquired,  the  Board 
will  not  object  to  that  course  being  taken. 

6.  "  Controlled  "  firms.] — Where  in  the  case  of  businesses  which 
are  "controlled"  under  the  Munitions  of  "War  Act,  1915,  allow- 
ances of  the  foregoing  character  for  depreciation  or  obsolescence 
have  been  determined  by  the  Minister  of  Munitions  for  purposes 
of  the  munitions  levy,  the  amounts  so  asooi'tained  have  been 
adopted  by  the  Board  of  Inland  Revenue  for  excess  profits  duty 
purposes.  The  repeal  of  the  munitions  levy  as  at  31st  December, 
1916,  and  the  transfer  to  the  Board  of  Inland  Revenue  of  the 
duty  of  assessing  and  collecting  the  levy  (up  to  that  date) — 
recently  enacted  by  the  Finance  Act,  1917 — ^involve  an  alteration 
of  existing  arrangements  to  the  extent  that  depreciation  allowances 
not  ab'eady  ascertained  by  the  Ministry  of  Munitions  will  fall  to 
be  determined  by  the  Board  of  Inland  Revenue,  who  have  made 
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arrang'ements  to  secure  continuity  of  practice  in  the  methocLs  of 
granting  the  allowance. 

7.  Appeals  as  to  special  depreciation  allotvances.'] — Where  a 
taxpayer  is  dissatisfied  with  the  allowances  granted  by  the  Board 
of  Inland  Eevenue  in  respect  of  special  depreciation  or  obsolescence 
of  assets,  he  may  require  his  case  to  be  referred  to  the  Board  of 
Eeferees  appointed  under  Part  III  of  the  Finance  (No.  2)  Act, 
1915,  or — in  the  case  of  a  "controlled"  firm — to  the  Board  of 
Eeferees  appointed  under  the  Munitions  of  War  Act,  1915. 

8.  Wear  and  tear  allowance .1 — For  excess  profits  duty,  the 
allowance  for  wear  and  tear  of  plant  and  machinery  will  usually 
be  similar  to  the  allowance  granted  rmder  the  Income  Tax  Acts.i 
Its  amount  is  to  be  that  reasonably  and  properly  attributable  to 
the  accounting  period  (Finance  (No.  2)  Act,  1915,  Fourth  Sche- 
dule, Part  I,  Eule  3).  The  income  tax  allowance  for  wear  and 
tear  (which  is  fixed  by  tlie  Income  Tax  Commissioners)  is  not 
limited  by  statute  to  any  specific  amount  or  rate,  the  only  provi- 
sion being  that  it  shall  represent  the  diminished  value  of  the 
plant  and  machinery  by  reason  of  wear  and  tear  during  the  year. 
Where  for  any  special  reason  it  is  claimed  that  the  allowance  for 
wear  and  tear  of  machinery  and  plant  should,  for  excess  profits 
duty,  exceed  that  allowed  for  income  tax,  application  should  be 
made  in  the  first  instance  to  the  Surveyor  of  Taxes  dealing  with 
the  excess  profits  duty  assessment.  An  appeal  on  the  question 
may  be  made  either  to  the  District  Commissioners  of  Taxes  or  to 
the  Special  Commissioners. 

9.  Wear  and  tear  allowance  immaterial  in  certain  circumstances.'] 
— Grenerally  speaking,  the  ordinary  allowance  for  wear  and  tear 
in  the  case  of  excess  profits  duty  is  of  comparatively  small  im- 
portance in  so  far  as  it  relates  to  plant  and  machinery  which  may 
be  the  subject  of  an  allowance  for  special  depreciation  owing  to 
the  war  as  explained  above.  In  such  cases  the  difference  between 
war  value  and  post-war  value  necessarily  includes  the  ordinary 
allowance  for  wear  and  tear. 

10.  Deferred  renewals  and  repairs.] — As  regards  the  allowance 
authorised  for  the  postponement  or  suspension,  as  a  consequence 
of  the  war,  of  renewals  or  repairs,  the  amount  admissible  is  iLsually 
capable  of  estimation  and  agreement  when  an  excess  profits  duty 
assessment  is  made.     The  taxpayer  has  the  right  of  appeal  to  the 
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Board  of  Eeferees  appointed  under  Part  III  of  tlie  Finance  (No.  2) 
Act,  1915,  or — in  the  case  of  a  "controlled"  firm — to  the  Board 
of  Referees  appointed  under  the  Munitions  of  War  Act,  1915. 

11.  Special  points.^ — Reference  may  also  be  made  to  the  fol- 
lowing points  on  which  questions  sometimes  arise:  — 

(a)  Obsolete  machinery.'] — Where  pre-war  machinery  or  plant 

has  become  obsole1>e  from  causes  not  actually  relating  to 
the  war  but  arising  during  the  war,  and  is  tlien  replaced, 
an  allowance  for  the  difference  between  the  written-down 
value  and  the  scrap  value  is  admissible,  and  where  the 
replacement  is  not  effected  during  the  war,  but  shortly 
after,  a  like  allowance  may  be  claimed  under  section 
40  (3)  of  the  Finance  (No.  2)  Act,  1915. 

(b)  Depreciation  of  pre-ivar  buildings.] — Special  depreciation 

of  pre-war  buildings  due  to  the  war  may  be  allowed  for 
under  the  same  sub-section.  Normal  depreciation  taking 
place  equally  in  the  past  and  in  the  present,  if  allowed, 
would  not,  in  most  cases,  affect  the  liability  to  excess 
profits  duty. 

(c)  Special  purchases  of  machines,  dc] — It  will  happen  from 

time  to  time  that  a  manufacturer  will  purchase  machines, 
&c.,  for  the  purpose  of  specific  contracts,  and  will  wish, 
from  motives  of  prudence,  to  write  down  the  value  of 
"the  machines  to  a  low  figure  out  of  tlie  profits  of  the 
contracts.  In  cases  in  which  purchases  of  this  character 
have  regularly  occurred,  both  in  the  past  and  in  the 
present,  the  non-allowance  of  a  special  deijreciation 
beyond  the  ordinary  wear  and  tear  allowance  would 
not  normally  affect  the  liability  to  excess  profits  dut}'. 
Where,  on  the  other  hand,  purchases  of  this  kind  take 
place  only  during  war  periods,  they  would  usually  be 
attributable  to  war  conditions,  in  which  event  a  special 
allowance  can  be  claimed  under  section  40  (3)  of  the 
Finance  (No.  2)  Act,  1915. 

The  above  memorandum  is  pretty  clear,  and  needs  little 
remark. 

Paras.  2  and  3  of  the  above  memorandum  contemplate  fair 
allowances  in  respect  of  the  matters  mentioned  in  para.  2  (a), 
(b)  and  (c).     They  are  needed  in  order  that  the  trader,  in 
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addition  to  paying  large  sums  of  excess  protits  duty,  shall  not 
also  find  himself  landed  with  much  dqjreciated  plant,  machin- 
ery, and  assets  genei'all}-.  For  it  will  be  observed  that  the 
allowances  are  not  restricted  to  plant  and  machinery.  They 
include  depreciation  of  buildings,  or  any  other  material  asset. 
For  example,  during  the  night  and  day  work  during  the  war, 
in  the  effort  to  increase  putput  of  all  kinds  of  war  material, 
floors  have  been  cut  up  badly,  walls  damaged,  and  roads  and 
yards  injured.  All  these  matters  will  be  allowed  for,  and  if 
not  put  right  owing  to  lack  of  labour,  &c.,  a  proper  allowance 
should  be  claimed  in  respect  of  them. 

Duriug  the  assessment  and  collection  of  the  duty,  the  pra,c- 
tice  has  been  to  allow  a.  considerable  deduction  from  profits 
each  year  to  meet  exceptiona;!  dopreoiation  and  obsiolesoenoe, 
particularly  of  machinery  and  plant  bought  for  war  work,  upon 
the  understanding  that  after  the  war  the  figures  to  be  finally 
allowed  would  be  adjusted,  so  that  the  trader  should  be  allowed 
the  difference  betw'een  the  cost  to  him  of  the  asset  in  question 
and  its  post-war  value.  At  the  end  of  the  accounting  period 
ending  next  after  the  termination  of  the  war,  all  these  matters 
should  be  carefully  considered  and  proper  claims  made  in  the 
accounts  for  adjustment.  In  fact  many  firms  have  already, 
no  doubt,  disposed  of  their  plant,  &c.,  got  purely  for  war  work, 
Avith  a  view  to  claiming  the  diffeirence  between  the  purchase 
price  to  them  and  the  sale  price  by  them.  Where  the  asset 
cannot  be  disposed  of,  no  doubt  the  Inknd  Revenue  autho- 
rities wnll  accept  the  valuation  of  a  compotent  valuer  as  to  its 
post-war  value. 

It  wiU  be  seen  that  the  taxpayer  has  a  right  of  appeal  from 
the  decision  of  the  Commissioners  pf  Inland  Revenue  on  the 
above  matters  to  a  board  of  referees,  and  on  any  appeal  to 
such  board  of  referees  they  may  be  required  to  state  a  caso 
for  the  opinion  of  the  High  Court  on  a  point  of  law.  If  the 
establishment  is  a  controlled  one,  however,  the  appeal  from 
the  Commissioners  is  to  a  board  of  referees  appointed  under 
the  Munitions  of  War  Act,  1915.  (See  this  Act  and  Rules 
made  thereunder  in  Appendix.) 

s.  5 
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The  memorandum  above  distinguishes  between  wear  and  tear 
and  exceptional  depreciation,  &c.,  stating  that  the  amount  of 
the  allowance  for  wear  and  tear  for  excess  protits  duty  pur- 
poses will  usually  be  the  same  as  for  income  tax  purposes. 
This  will,  no  doubt,  be  the  case  where  the  hours  worked  have 
been  the  same  during  the  war  as  before  the  war.  If,  however, 
the  hours  have  been  longer  during  the  war,  as  has  been  tlio 
case  in  practically  all  the  manufacturing  industries,  obviously 
a  proportionately  greater  amount  should  be  allowed  for  wear- 
and  tear;  and,  in  fact,  in  the  manufacturing  industries  pro- 
bably the  vast  majority  of  the  owners  take  up  the  position  that 
wear  and  tear  allowances  are  wholly  inadequate,  and  that  they 
must  have  the  exceptional  depreciation  allowances. 
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As  the  market  value  of  all  commodities  increasetl  to  an  iiii- 
precedented  extent  during  the  war,  manufacturers  became  very 
uneasy  about  the  position  ajs  to  their  stocks.  Stocks  held  at 
the  outbreak  of  war  would  gradualh^  be  sold  off  in  most  cases, 
and  the  difference  between  the  amounts  at  which  they  stood  in 
the  books  and  the  selling  prices  would  appear  in  the  accounts  as 
profits.  During  an  ordinary  period  of  rising  prices  any  such 
profits  would  go  into  the  pockets  of  the  o\vner,  and  when  the 
market  began  to  fall  he  would  be  able  to  turn  to  the  accumulated 
profits  to  meet  any  lose  on  the  sale  of  stock  owing  to  the  fall. 
But  since  the  outbreak  of  war  the  Government  has  been  taking 
a  very  large  percentage  of  the  profits  from  this  source  as  well 
as  of  the  profits  generally,  with  the  result  that  manufacturers 
and  proprietors  of  businesses  generally  have  not  this  reserve  of 
profits  previously  made  to  tide  them  over  the  period  of  inevitable 
fall  in  prices.  So  that  apart  from somfe  special  provision  to  meet 
the  case  the  manufacturer  Would  be  left  at  the  period  when 
the  liability  to  the  duty  ceased  with  stocks  at  very  heavily 
inflated  prices,  which  would  in  due  course  have  to  be  sold  at  a 
serious  loss. 

The  Association  of  Controlled  Owners  made  certain  proposals 
to  the  Inland  Revenue  Department  as  to  the  basis  to  bo  adopted 
in  the  valuation  of  stocks  on  hand,  and  the  opinion  of  a  number 
of  chartered  accountants  was  taken  (a).  The  matter  was  raised 
in  the  House  of  Commons  in  1917,  and  the  Government  agreed 

(a)  See  statement  respecting  proposals  as  to  valuation  of  stocks  presented 
to  the  House  of  Commons  in  1917. 

5(2) 
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to  issue  a  memorandum  on  the  subject,  which  thej  issued  aocord- 
ingly  as  follows:  — 

August,  1917. 
MEMORANDUM. 

Taluatwn.  General  principle  ~j — The  Board  of  Inland  Revenue 
are  prepared  to  adopt  the  following  modifications  of  the  general 
principle  that  stocks  should  be  valued  at  cost  price  or  market 
value,  whichever  is  the  lower. 

1.  Final  valuation.  General  coyicession  for  excess  profits  duty.'] 
— A  period  of  two  years  will  be  allowed  after  the  termination  of 
the  war  in  which  to  ascertain  by  actual  realisation  the  value  of  the 
stock  appearing  in  the  account  at  the  end  of  the  last  accounting 
period,  and  an  allowance  made  from  the  profits  of  that  period  for 
any  difference  between  the  valuation  and  the  sum  realised. 

The  loss  (if  any )  on  only  such  stocks  as  were  in  hand  at  the 
end  of  the  last  accounting  period  will  bo  brought  into  the  adjust- 
ment, but  the  whole  of  such  stocks,  not  individual  parcels  selected 
by  the  taxpayer,  must  be  considered. 

The  necessary  sanction  for  this  modification  of  general  principles 
will  be  given  by  a  Regulation  under  section  40,  sub-section  3,  of 
the  Finance  (No.  2)  Act,  1915 (a«). 

2.  Treatynent  of  "  base  stocks. "] — Certain  classes  of  industry 
require  to  keep  stocks  of  raw  or  semi-manufactured  goods  for  the 
purposes  of  manufacturing  processes,  and  these  goods  are  fre- 
quently of  such  an  imperishable  character  that  a  minimum  quan- 
tity required  for  a  business  could  be  held  untouched  for  a  long' 
period. 

Accordingly  any  class  of  trade — 

(a)  which  requires  for  its  manufacturing  processes  to  keep  such 

stocks,  and 

(b)  in  which  a  recognised  practice  has  obtained  of  valuing  a 

constant  quantity  at  a  fixed  piice, 
the  Board  of  Inland  Revenue  are  prepared  to  recognise  the  prac- 
tice. 

The  Board  of  Inland  Revenue  would  regard  goods  as  imperish- 
able which   are  of  sufficient  durability  to  last  ^vilhout  material 
deterioration  during  a  period  equal  to  the  length  of  the  war. 
Any  individual  member  of  the  class  who  has  not  adopted  the 
(aa)  No  regulation  has  yet  been  issued. 
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method  in  his  business  may  be  allowed  to  do  so  for  the  purposes  of 
excess  profits  duty,  but  may  not  claim  as  the  constant  quantity  of 
stock  so  valued  a  greater  quantity  than  the  minimum  amount  held 
at  any  stocktaking-  in  the  three  pre-war  trade  years. 

Where  a  claim  is  made  that  an  industry  should  be  brought  wdthin 
this  concession,  the  Board  of  Inland  Revenue  are  prepared  to 
receive  representations  and  to  consider  evidence  as  to  the  existence 
of  a  material  body  of  such  practice  in  the  industry  and  as  to  the 
character  of  the  stocks  to  which  it  is  claimed  the  method  should 
be  applied,  with  a  view  to  securing  the  uniform  treatment  of  all 
members  of  the  industry. 

The  balance  of  stock  above  the  minimum  quantity  in  cases  fall- 
ing under  this  modification  of  the  general  principle  is  to  be  treated 
as  in  (1). 

3.  Replacement  of  yninimum  quantities  in  certain  circumstances.'] 
— Profits  derived  from  sales  which  reduce  stock  below  the  par- 
ticular minimum  or  constant  quantity  adopted  for  any  business 
are  not  the  less  trading  profits.  Where,  however,  a  raw  material 
is  associated  with  plant  in  a  manufacturing  process  (e.g.,  metal 
kept  to  a  constant  level  in  galvanising  baths),  the  Board  of  Inland 
Revenue  will  consider  a  claim  under  section  40  (3)  of  the  Finance 
(No.  2)  Act,  1915,  that  it  is  akin  to  a  capital  asset,  like  plant 
which  has  been  exceptionally  depreciated  (by  depletion)  or  of 
which  the  renewal  has  been  postponed. 

4.  Ridden  stock  reserves  generally/.] — Where  in  an  industry 
or  as  respects  a  class  of  stock  to  which  the  foregoing  (2)  does  not 
apply,  the  owner  of  a  business  has  taken  a  quantity  of  stock  at  a 
base  price,  the  stock  will  fall  to  be  valued  during  the  periods  of 
liability  at  cost  or  market  value,  whichever  is  the  lower;  but 
from  the  final  valuation  (on  that  basis)  there  wiU  be  allowed  a 
deduction  of  a  sum  (in  pounds  sterling)  equal  to  the  original 
difference  (at  the  end  of  the  standard  period)  between  the  valua- 
tion on  the  base  method  and  a  valuation  on  the  cost  or  market 
value  method.  Alternatively,  the  first  stock  valuation  may  be 
revised  and  put  upon  the  general  basis  of  cost  or  market  value, 
when  the  modification  outlined  in  (1)  will  apply. 

The  effect  of  paragraph  1  of  the  memorandum,  shortly,  is  that 
though  the  stocks  therein  mentioned  must  be  valued  in  the 
accounts  at  cost  price  or  market  value,  whichever  is  lower,  tlie 
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owner  will  have  two  years  from  the  termination  of  the  war  in 
Avliicli  to  sell  the  sfime,  and  if  on  the  whole  of  his  stock  he 
realizes  less  than  the  amount  at  which  it  was  valued,  the  differ- 
ence will  be  allowed  from  the  pix)fits  of  the  last  accounting 
period.  If  the  stock  is  not  sold  for  some  time  after  the  ter- 
mination of  the  war  the  excess  profits  duty  may  have  been  paid, 
but  in  that  case  no  doubt  the  Comliiissioners  would  repay  the 
difference . 

His  Majesty  in  Council  may  declare  what  date  is  to  be  treated 
as  the  date  of  the  termination  of  the  present  war  (6). 

Paragraph  2  of  the  memorandum  relates  to  "  base  stocks," 
such  as  copper,  pig  iron,  lead,  spelter,  &c.  The  provision  recog- 
nizes for  the  purpose  of  excess  profits  duty  a  practice  which  has 
existed  for  a  long  time  Avith  some  firms  engaged  in  those  indus- 
tries. Some  firms,  however,  though  in  the  industry,  had  not 
adopted  the  practice  of  keeping  "  base  stocks.''  The  latter  part 
of  the  paragraph  allows  them  to  adopt  the  practice  for  the  pur- 
pose of  valuation  of  stocks. 

Paragraph  4  enables  manufacturers  and  others  who,  though 
not  engaged  in  a  trade  to  which  the  "  base  stock  "  practice 
applies,  have  taken  a  quantity  of  any  stock  at  a  "  base  stook  " 
price  in  pre-war  years,  to  obtain  similar  benefits  to  those  ac- 
corded to  "base  stock"  industries. 

The  question  of  trading  stocks  and  the  financial  risks 
attaching  to  holding  the  same  was  again  gone  into  by  a  com- 
mittee appointed  by  the  Minister  of  Reconstruction  after 
consultation  with  (he  Chancellor  of  the  Exchequer  and  the 
President  of  the  Board  of  Trade,  and  a  report  made,  dated  the 
5th  December,  1918,  which  went  thoroughly  into  the  risks  and 
made  certain  suggestions  for  meeting  them  (c) .  Its  principal 
suggestion  was  a  reduction  of  the  rate  of  duty,  and  the  Finance 
Act,  1919,  provides  for  a  reduction  to  40  per  cent. 

{b)  Termination  of  the  Present  War  (Definition)  Act,  1918. 
(c)  See  Ministry  of  Eeconstruction,  C«mmitt€e  on  financial  risks  attacli- 
ing  to  the  hohling  of  trading  stoi'ks. 
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CHAPTER  IX. 

ASSESSMENT,    PAYMENT,    AND    APPEALS. 

The  Commissioners  of  Inland  Revenue  may  (a),  for  the  pur- 
poses of  excess  profits  duty,  require  any  person  (b)  engaged 
{i.e.,  as  owner  or  principal  or  agent  for  the  owner  or  prin- 
cipal (c))  in  any  trade  or  business  to  which  the  Act  applies 
or  who  was  so  engaged  during  any  accounting  period  or  pre- 
war trade  year,  to  furnish  them  within  two  months  (after  the 
requirement  for  the  return  is  made)  with  returns  of  the  profits 
of  the  trade  or  business  during  the  accounting  period  or  pre- 
war trade  years,  and  such  other  particular's  in  connection  with 
the  trade  or  business  as  the  Commissioners  may  require. 

In  Smeeton  v.  AM. -Gen.  {cc)  the  Board  of  Inland  Revenue 
served  notice  on  the  plaintiff  to  make  a  return,  and  alleged  that 
he  was  liable  to  excess  profits  duty,  which  the  plaintiff  denied 
upon  the  ground  that  he  was  within  the  exemptions  in  sect.  89 
of  the  principal  Act.  The  plaintiff  commenced  an  action  for 
a  declaration  (1)  that  he  was  under  no  obligation  to  make  the 
return;  (2)  that  he  was  not  liable  to  the  duty;  and  (3)  that  he 
was  under  no  obligation  to  supply  the  information.  The  Court 
(Peterson  J.)  refused  to  make  any  declaration  on  the  ground 
that  he  could  appeal  against  any  assessment  or  resist  any  claim 
for  penalties. 

It  is  the  duty  of  every  person  chargeable  to  the  duty  to  give 
notice  of  his  liability  to  be  charged  in  respect  of  any  account- 
ing period  to  the  Commissioners  of  Inland  Revenue,  before 
the  expiration  of  tAvo  months  after  the  termination  of  any 
accounting  period  in  respect  of  which  he  is  chargeable  {d) . 

(a)  Principal  Act,  s.  4-1  (1). 

(6)  This  term  includes  corporations.     See  Interpretation  Act,  1889. 

(c)  See  sect.  45  (2). 

(cr)  Times  Newspaper,  29th  July,  1919. 

(d)  Principal  Act,  s.  44  (2);  Finance  A'.t,  1916,  s.  45  (3);  Finance  Act, 
1917,  s.  20  (3);  Finance  Act,  1918,  s.  34;   Finance  Act,  1919,  ss.  32,  36. 
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It  is  also  the  diit^'  of  the  liquidator  of  every  coiupaiiy  being 
wound  up,  and  which  is  chargeable  to  the  duty,  to  give  notice 
of  the  fact  to  the  Commissioners  (e). 

Anj  person  Avho  fails  to  furnish  a  23ropcr  return  as  above, 
or  to  comply  with  tliG  requirements  of  the  Commissioners  under 
the  above  provisions,  or  to  give  any  notice  required  by  the 
above  provisions,  is  liable  on  summary  oon\dction  to  a  fme 
not  exceeding  100?.,  and  to  a  further  fine  not  exceeding  10/.  a 
day  for  every  day  during  wliich  the  offence  continues  after 
conviction  therefor  (/) . 

It  is  forbidden  to  enter  into  any  fictitious  or  artificial  trans- 
action, or  to  carry  out  any  fictitious  or  artificial  operation,  for 
tho  purpose  of  avoiding  payment  of  the  duty,  and  if  any  such 
transaction  or  operation  was  entered  into  or  carried  out  before 
tho  commencement  of  the  principal  Act,  the  person  eoucorned 
is  to  inform  the  Commissioners  of  the  nature  of  the  transaction 
or  operation.  Contravention  of  or  failure  to  comply  with  (his 
provision  entails  a  Jiability  on  summary  conviction  to  a  lino 
not  exceeding  1001.  (g). 

Sect.  45  (4)  of  the  principal  Act  contained  provisions 
requiring  the  liquidator  of  a  company  wound  up  before  the 
1st  July,  1916,  to  give  notice  of  any  liability  to  tiie  duty,  and 
to  set  aside  a  sum  satisfactory  to  the  Commissioners  of  Inland 
Revenue  to  meet  the  duty.  But  there  is  no  express  require- 
ment in  the  later  Acts  as  to  the  setting  aside  of  sums  to  meet 
tho  duty.  If,  hoM^eVer,  the  company  is  liable  to  the  duty,  the 
liquidator  would  liave  notice  of  the  debt  due  to  the  Government, 
and  obviously  could  not  distribute  the  assets  without  satis- 
fying it. 

The  Commissioners  of  Inland  Revenue  have  power  to  require 
tho  vendor  of  any  ship  to  give  such  information  to  them  and  to 
tho  purchaser  as  the  Commissioners  think  necessary  in  order 
to  enable  the  provisions  of  tho  Finance  Act,  1916,  s.  47,  as  to 

(e)  Principal  Act,  s.  41  (2). 

(/)  Il)id.;   Finance  Act.  1916,  s.  45   (3);  Finance  Act,  1917,  s.  20   r3) ; 
Finance  Act,  1918.  s.  34;  Finance  Act,  1919,  ss.  32,  36. 
(g)  Prirndpal  Act,  s.  44  (3). 
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tho  calculation  of  tlic  duty  in  the  case  of  shipping  to  be  carriocl 
into  effect  (h) . 

If  any  person  required  by  law  to  make  a  return  fails  to  do  so, 
"or  if  the  return  made  by  him  appears  to  the  Commissioners  to 
be  incoiTect  or  insufficient,  the  Oommisisioners  may,  without 
prejudice  to  the  enforcement  of  any  penalty,  make  an  assess- 
ment of  the  duty  according  to  the  best  of  their  judgment  (i) . 

The  duty  is  assessed  by  the  Commissioners  of  Inland  Reivenue, 
and  is  payable  at  any  time  not  being  less  than  two  months  after 
it  is  assessed  (fc). 

It  may  be  asseesed  (7)  on — 

(a)  Any  person  for  the  time  being  owning  or  carrying  on 

the  trade  or  business;  or 

(b)  Any  person  acting  as  agent  for  the  last-named  person 

in  carrying  on  the  trade  or  business;  or 

(c)  \Vhere  a  trade  or  business  has  ceased,  on  the  pei'son  who 

owned  or  caiTied  on  the  same,  or  acted  as  agent  in 

owning  or  can-ying  on  the  same,  immediately  before 

the  time  at  which  it  ceased;   or 

d)  V/here  there  has  been  a  change  of  ownership  in  the  trade 

or  business,  the  Commissionei-s  may,  if  they  think 

lit,  take  the  accounting  period  as  the  period  ending 

on  the  date  on  which  the  ownership  has  so  changed, 

and  assess  the  duty  on  the  person  who  owned  or  carried 

on  the  trade  or  business  or  acted  as  agent  for  the 

person  caiTying  on  the  business  at  that  date. 

(e)  In  the  case  of  trading  stock  sold  otherwise  than  in    tiie 

ordinary  course  of  business,  on  the  person  by  whom 

or  by  whose  authority  the  trading  stock  was  sold  (U). 

The  above  provisions  are  very  comprehensive,  and  if  there 

is  any  doubt  as  to  who  owns  or  carries  on  the  business  the  Com- 


(h)  Finance  Act,  1916,  s.  47  (c). 

(0  Statutory  Rules  and  Orders,  1916,  No.  1,  Rule  (2). 

(A)  Principal  Act,  s.  45  (1). 

(0  Ibid.  e.  45  (2). 

(U)  Finance  Act,  1918,  s.  35. 
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missioners  may  assess  any  of  the  persons  above  mentioned  at 
their  option. 

Notice  of  an  assessment  is  to  be  served  on  the  person  to  be 
charged,  or  on  the  person  in  whose  name  he  is  charged,  and' 
the  notice  may  be  delivered  to  the  person  on  whom  it  is  intended 
to  bo  8i.'ived,  or  served  upon  him  by  post(m).  And  "service 
by  post "  is  to  have  the  same  meaning  as  given  in  the  Inter- 
pretation Act,  1889,  s.  26(7nm). 

The  Commissioners  of  Inland  Revenue  niay  make  additional 
assessments  where  they  deem  it  necessary  at  any  time  within 
three  years  from  the  date  of  the  first  assessment,  but  not  where 
an  assessment  has  been  reduced  on  appeal  or  by  any  Court  by 
which  an  appeal  has  been  re-heard  (w).  The  Acts  subsequent 
to  the  principal  Act  also  provide  for  assessments  in  respect  of 
any  additional  duty  made  payable  by  those  Acts  for  past  ac- 
counting periods. 

The  Commissioners  may,  in  any  case  in  which  tliey  think 
fit,  allow  the  duty  to  bo  paid  in  instalments  of  such  amount 
l^ayable  at  such  times  as  they  direct  (o). 

Any  person  may  deposit  with  the  Commissioners  an}'  sum 
of  money  before  the  duty  is  actually  payable  to  meet  the  duty 
■when  it  becomes  payable,  and  where  money  is  so  deposited 
in  calculating  the  amount  to  be  applied  in  payment  of  duty 
interest  is  allowed  at  a  rate  determined  from  time  to  time  by 
the  Treasury  (p).     The  present  rate  of  interest  is  5  per  cent. 

The  duty  is  payable  at  the  expiration  of  two  months  from 
assessment.     If  any  deposit  to  meet  the  duty  is  made  more  than 

(ot)  fcstatutory  llules  and  Orders,  1916,  No.  1,  llules  3  and  4. 

{mm)  I.e.,  tlie  service  shall  bo  deemed  to  be  ott'ccted  by  properly  address- 
ing, prepaying  and  posting  a  letter  containing  the  dociiuiont,  and,  unleaa 
the  contrarj'  is  proved,  to  have  been  effected  at  the  time  at  which  the  letter 
would  be  delivered  in  the  ordinary  cour.se  of  post. 

(m)  Statutory  Rules  and  Orders,  1916,  No.  1,  Rule  11.  See  Johnston 
Brothers  c^-  Co.  v.  Commissioners  of  Inland  Rei^eniie,  (1919)  W.  N.  230, 
where  additional  assessments  were  made  disallowing  increased  remuneration 
which  had  previously  been  allowed. 

(o)  Principal  Act,  s.  45  (1). 

(p)  Finance  Act,  1916,  s.  54. 
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a  Aveek  before  the  last  day  for  payment  of  the  duty  the  intereist 
is  allowed  by  the  Commissioners  without  request. 

The  amount  of  the  duty  is  roooverable  as  a  debt  due  to  His 
•Majesty  from  the  person  on  whom  it  is  assessed  (q).  Any  such 
amount,  if  less  than  501.,  is  also  recoverable  summarily  as  a 
civil  debt  (r). 

The  duty  is  payable  notwithstanding  any  appeal,  except  iu 
oases  where  the  Commissioners  direct  to  the  contrary,  and  the 
Commissioners  are  to  make  such  repaj^ments,  if  any,  as  are 
necessary  to  give  effect  to  any  decision  on  appeal  as  soon  as 
possible  after  such  decision  has  been  given  (s). 

There  is  an  appeal  as  to  the  amount  of  the  assessment  from 
the  Commissioners  of  Inland  Revenue  to  the  General  Commis- 
sioners for  tlie  division  in  which  the  taxpayer  is  assessed,  or  to 
the  Special  Commissioners  (except  in  cases  where  a  special  right 
of  appeal  is  given  under  the  principal  Act)  (t).  The  cases  in 
which  a  special  right  of  appeal  is  given  are — 

(a)  In  relation  to  the  fixing  of  the  pre-war  standaixl  of  rent 

for  excess  mineral  rights  duty  purposes  («).      (See 
chapter  on  Mineral  Rights  duty.) 

(b)  As  to  assessment  of  excess  mineral  rights  duty  (x). 

(c)  As  to    modification  of    the    jDrovisions   of  the  Fourth 

Schedule  in  particular  oases  where  there  is  a  reference 
to  a   Board  of  Referees  (;?/) .      This  right  of  appeal 

{qj  Principal  Act,  s.  45  (3).  As  to  procedure  in  revenue  cascvS,  see 
Annual  Practice,  1910,  1911  or  19V2,  Vol.  2,  Part  10,  and  ]lol>ertson'.<;  Civil 
Proceeding's  by  or  against  the  Crown. 

(r)  Principal  Act,  s.  4.5  (3). 

(s)  Ibid.  s.  45  (6). 

(t)  Ibid.  d.  45  (5).  For  explanation  as  to  General  and  Special  Com- 
missioners, see  Chapter  X.  The  Special  Commissioners  have  no  power  to 
adjust  the  amount  of  assessment  by  reference  to  a  percentage  standard  where 
the  Commissioners  of  Inland  Revenue  have  held  that  it  had  not  been  shown 
to  their  satisfaction  that  the  pre-war  standard  on  a  profits  basis  was  less  than 
the  percentage  standard:  Port  of  London  Authoritij  v.  Commissioners  of 
Inland  Revenue,  (1919)  W.  N.  224. 

(m)  Principal  Act,  s.  43  (2). 

(.c)  Ibid.  8.  43  (5). 

(v/)  Ibid.  6.  40  (3). 
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includes  appeal  as  to  allowanct^  for  oxcoptional  de- 
preciation, &c.  (z). 

(d)  As  to  increase  of  statutory  percentage  as  respects  any 

class  of  trade  or  business,  or  as  to  calculation  of  tlie 
percentage  standaixi  in  certain  eases,  and  for  an  altera- 
tion in  thopre-Avar  standard  of  profits  in  certain  oases, 
the  application  is  referred  to  a  Board  of  Referees  («) . 

(e)  Any  appeal,  so  far  as  it  involves  any  question  of  ap- 

portionment under  the  Finance  Act,  1916,  s.  47  (b) 
(which,  in  the  case  of  the  sale  of  a  ship  where  the 
profits  of  the  sale  are  not  the  profits  of  a  trade  or  busi- 
ness, provides  for  the  apportionment  of  the  profits  of 
the  trade  in  which  the  ship  has  been  used  in  order  to 
estimate  separately  the  profits  arising  from  the  use 
of  the  ship),  is  to  be  to  the  Special  Commissioners  (b) . 

(f)  Any  appeal  under  sect.  22  (ly  of  the  Finance  Act,  1917 

(which  also  contains  special  provisions  as  to  deficien- 
cies and  losses  of  shipping  concerns),  is  to  be  to  the 
Special  Commissioners  (c) . 

(g)  Any  appeal  by  a  controlled  owner  under  sect.  40  (3)  of 

the  principal  Act  {i.e.,  as  to  modifications  of  the  pro- 
visions of  the  Fourth  Schedule  to  the  principal  Act) 
is  in  certain  cases  to  a  referee  or  board  of  referees 
appointed  by  the  Minister  of  Alunitions  (cc) . 
In  Ireland  there  is  power  to  require  an  appeal  to  the  Special 
Commissioners  to  be  reheard  by  the  County  Court  Judge  or 
Chairman  of  Quarter  Sessions  or  Recorder  (^). 

The  Commissioners  of  Inland  Revenue  may  make  regula- 
tions with  respect  to  the  assessment  and  collection  of  the 
duty  (e),  and    have    made  regulations    accordingly  (/%    under 

(z)  See  Chapter  7. 

(a)  Principal  Act,  s.  42.     And  see  Chapter  IT. 

(;>)  Fimince  Act,  1916,  s.  47  (b). 

(c)  Finance  Act,  1917,  s.  22  (2). 
(cc)  Finance  Act,  1916,  s.  55. 

(d)  Principal  Act,  s.  47  (5). 

(e)  Ibid.  s.  45  (7). 

(/)  Statutorj'  Rules  and  Orders.  1916.  No.  1,  dated  6th  January,  1P16. 
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which  notice  of  iutention  to  appeal  is  to  be  given  witliin  thirty 
days  from  the  date  of  receipt  of  notice  of  assessment  or  within 
such  further  time  as  the  Commissioners  of  Inland  Revenue 
allow.  Such  notice  is  to  be  given  to  the  surveyor  of  taxes  named 
in  the  notice  of  assessment,  and  every  such  notice  is  to  specify 
the  grounds  of  appeal  and,  in  England,  Scotland  and  Wales, 
whether  the  appellant  desires  that  the  appeal  shall  be  lieard 
by  the  General  or  the  Special  Commissioners  ((7) . 

The  General  and  Special  Commissioners  have  all  such  powers 
in  relation  to  matters  of  appeal  as  are  possessed  by  them  in 
relation  to  notices  of  appeal,  and  the  hearing  of  appeals  under 
any  Act  for  the  time  being  in  force  relating  to  income  tax  {h). 
They  are  to  certif}'  in  ^vl•iting  to  the  appellant  and  to  the  Com- 
missioners of  Inland  Revenue  after  determining  any  appeal 
their  decision,  and  the  amount,  if  any,  by  which  any  assessment 
has  been  altered  {i) . 

The  Commissioners  of  Inland  Revenue  may  nominate  any 
person  to  represent  them  on  the  apjDcal,  and  the  person  nomi- 
nated is  to  have  the  same  powers  with  reference  to  appeals  as 
may  be  exercised  by  a  surveyor  of  taxes  Avith  reference  to 
appeals  relating  to  income  tax  (fe) . 

The  surveyor  of  taxes  for  any  purpose  in  conneotion  with' 
the  assessment  and  collection  of  the  duty  and  the  hearing  of 
appeals  may  make  use  of  or  produce  in  evidence  any  returns, 
correspondence,  accounts,  &c.  to  which  he  has  had  or  maj^  have 
laAvful  access  for  the  purpose  of  income  tax,  and  has  also  the 
same  right  to  examine  all  accounts,  &c.  furnished  to  the  General 
or  Special  Commissioners  as  he  has  in  the  case  of  appeals 
relating  to  income  tax  (I). 

Barristers,  solicitors,  and  members  of  an  incorporated  society 
of  accountants  may  be  heard  on  the  appeal  (m) . 

{g)  Ibid.  Rule  5. 

{h)  See  the  Income  Tax  Act,  1918. 

(0  Rule  6. 

(A)  Rule  7. 

(0  Rule  8. 

(w)  Rule  9. 


78  EXCESS  PROFITS  DUTY. 

Notices  to  be  given  to  the  Commissioners  may  be  given  either 
to  them  at  their  principal  office  in  London  or  to  the  surveyor  of 
taxes  acting  for  the  district  in  which  tlic  person  giving  such 
notice  resides  or  carries  on  business  (n). 

The  rules  provide  that  certain  sections  of  the  Income  Tax 
Acts  are  to  apply  with  any  necessary  modifications ''o';i . 

The  General  or  Special  Commissioners  have  power  on  any 
appeal  to  summon  witnesses  and  examine  them  on  oath  (p) .  On 
any  such  appeal,  or  on  the  rehcai'ing  of  an  appeal  in  Ireland^ 
and  on  any  reference  to  the  Board  of  Referees,  there  is  power 
to  apply  for  statement  of  a  case  on  a  point  of  law,  and  sect.  59 
of  the  Taxes  Management  Act,  1880,  is  to  apply  with  the 
necessary  modifications  as  it  does  in  the  case  of  appeals  to  the 
General  or  Special  Commissioners  under  the  Income  Tax 
Acts  (q). 

Sect.  59  of  the  Taxes  Management  Act,  1880  (/•),  provides 
that  immediately  upon  the  determination  of  any  appeal  by 
the  General  or  Special  Commissioners,  the  appellant  or  the 
surveyor  may,  if  dissatisfied  with  the  determination  as 
being  eiToneous  in  point  of  law,  declare  his  dissatisfaction  to 
the  Commissioners  wlio  heard  the  appeal,  and  having  so  done, 
may  within  twenty-one  days  after  the  determination  require 
the  Commissioners,  by  notice  in  writing  addressed  to  their 
clerk,  to  state  and  sign  a  case  for  the  opinion  of  the  High 
Court  thereon .  The  case  is  to  set  forth  the  facts  and  the  deter- 
mination, and  the  party  requiring  the  same  is  to  transmit  the 
case,  when  so  stated  and  signed,  to  the  High  Court  within  seven 
days  after  receiving  the  same,  and  previously  to  or  at  the  same 


(ii)  Eule  12. 

(o)  Sec  Rules  in  Appendix.  See  also  Income  Tax  Act,  1918,  which 
now  replace.-?  the  old  Acts. 

<»  Rrinelpal  Act,  s.  45  (4). 

(q)  Ibid.  s.   15  (5). 

()■)  43  &  44  Viot.  c.  39.  The  provisions  of  the  Taxes  ^-laiiag-ouient  Act, 
1880,  so  far  as  they  relate  to  income  tax  are  repealed  by  the  Income  Tax  Act, 
1918,  but  provisions  similar  to  the  above  arc  set  out  in  sect.  149  of  the  latter 
Act. 
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time  is  to  give  notice  in  writing  of  the  fact  of  the  case  having 
been  stated  on  his  application,  together  with  a  copy  of  the  case 
to  the  other  party,  being  the  surveyor  or  the  appellant,  as  the 
case  may  be. 

In  relation  to  cases  so  stated,  and  the  hearing  thereof,  the 
following  provisions  are  to  have  effect  (s): — ■ 

(a)  The  party  requiring  the  case  is,  before  he  is  entitled  to 

have  the  case  stated,  to  pay  to  the  Clerk  of  the  Com- 
missioners a  foe  of  20s.  for  and  in  respect  of  the  case. 

(b)  The  High  Court  is  to  hear  and  determine  the  question  or 

questions  of  law  on  a  case  transmitted,  and  is  to 
reverse,  affirm,  or  amend  the  determination  in  respect 
of  which  the  case  has  been  stated  or  remit  the  matter 
to  the  Commissioners  "with  the  opinion  of  the  High 
Court  thereon,  or  may  make  such  other  order  in  rela- 
tion to  the  matter,  and  may  make  such  order  as  to 
costs  as  to  the  High  Court  may  seem  fit,  and  all  such 
orders  are  to  be  final  and  conclusive  on  the  jjartics . 

(c)  The  High  Court  has  power,  if  they  think  fit,  to  cause  the 

case  to  be  sent  back  for  amendment,  and  thereupon 
the  same  is  to  be  amended  accordingly,  and  judgment 
is  to  be  delivered  after  it  shall  liave  been  amended. 

(d)  The  authority  and  jurisdiction  vested  in  the  High  Court 

shall  and  may  (subject  to  any  rules  and  orders  of  the 
High  Court  in  relation  thereto)  be  exercised  by  a 
Judge  of  the  High  Court  sitting  in  chambers,  and 
as  well  in  vacation  as  in  term  time. 

(e)  The  High  Court  may  from  time  to  time  and  as  often  as 

they  sliall  see  occasion,  make  and  alter  rules  and  orders, 
to  regulate  the  practice  and  proceedings  in  reference 
to  cases  stated  under  the  Act. 
An  appeal  lies  from  the  decision  of  the  High  Court  upon  any 

such  case  stated  to  the  Court  of  Appeal,  and  from  thonoe  to  the 

House  of  Lords  (^). 

(s)  Taxes  Management  Act,  1880,  e.  59  (2). 
(0  Ibid.  s.  59  (3). 
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Tho  fact  that  a  case  so  stated  is  pending  is  not  to  interfere 
with  paj^nient  of  the  duty,  but  after  the  appeal  any  nooessarv 
payments  or  repayments  are  to  be  made,  with  interest  allowed 
by  the  Court  in  case  of  return  (/()• 

The  poAver  to  state  a  case  is  probably  limited  to  proceedings 
before  the  Commissioner  in  the  nature  of  an  appeal,  and  the 
Commissioners  do  not  seem  to  have  power  to  state  a  case  upon 
applications  to  thorn  for  relief  (a?).  If  the  Commissioners, 
acting  in  the  original  assessment  and  not  on  appeal,  exceed  their 
jurisdiction  or  decline  jurisdiction,  or  do  not  consider  the  right 
question,  there  may  be  a  remedy  by  mandamus  or  ccrtioraii 
or  prohibition  (//). 

Tho  Court  may  refuse  to  consider  questions  not  raised  in 
the  Court  below,  but  may  exercise  a  jurisdiction  as  to  this  (z). 

It  has  no  power  to  deal  with  questions  of  fact,  as  to  which  the 
finding  of  the  Commissioners  is  conclusive.  The  question  of 
the  inference  to  be  drawn  from  the  Commissioners'  finding  of 
facts  is  sometimes  considered  to  be  one  of  law,  as  also  is  the 
question  whether  there  is  evidence  to  support  the  findings  of 
the  Commissioners. 

The  decision  on  a  case  stated  is  an  order,  and  not  a  judgment, 
and  any  appeal  must  be  brought  Avithin  fourteen  days  accord- 
ingly (a). 

(«)  Taxes  Management  Act,  1880,  9.  59  (4). 

(x)  Bruce  v.  Burton  (1901),  85  T.  L.  R.  227;  Grimes  v.  Lethem  (1898), 
3  Tax.  Cas.  622;  Ttiissell  v.  North  of  Scotland  Bank  (1891),  8  R.  (Court  of 
Seesions)  543. 

(</)  Ji.  V.  General  Commissioners  of  Taxes  for  Clerk  en  well,  (1901)  2  K.  B. 
879;  li.  V.  Income  Tux  Commissioners  for  London  City  (1904),  91  L.  T.  94; 
R.  V.  General  Income  Tax  Commissioners  for  Offlow  (1911),  27  T.  L.  R.  353. 

(z)  City  of  London  Contract  Corporation  v.  Styles  (1887),  4  T.  L.  R.  51  ; 
Bray  v.  Lancashire  Justices  (1889),  22  Q.  B.  D.  484. 

(rt)  See  Onsloiv  v.  Inland  Eevcnue  Commissioners  (1890),  25  Q.  B.  D.  465. 
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CHAPTEK  X. 


MISCELLANEOUS   MATTERS. 


(1)  Effect  mi  remtmeratimi  parti;/  consisting  of   commission 

on  profits. 

It  is  quite  a  common  feature  of  sei'vice  agreements,  where  the 
servant  holds  a  responsible  position  in  the  business,  to  provide 
for  remuneration  partlj-  by  way  of  fixed  salary  and  partl}'^ 
by  way  of  commission  on  the  profits.  Such  agreements  are 
usually  satisfactory  from  both  owner's  and  manager's  points  of 
view.  The  owner  can  be  more  assured  of  the  manager  doing 
his  best,  and  the  manager  has  more  reason  to  feel  that  he  himself 
gets  a  direct  benefit  from  his  efforts,  than  in  the  case  of  payment 
by  salaiy  only.  And  in  some  oases  the  manager  is  paid  only  by 
commission. 

Many  of  these  agreements  were  in  existence  when  exooss 
profits  duty  was  first  imposed,  and  questions  soon  began  to  arise 
as  to  whether  the  oommission  should  be  calculated  before  de- 
duction from  the  total  profits  of  the  duty  or  after  such  deduc- 
tion. The  question  had  been  before  the  Courts  a  number  of 
times,  and  a  number  of  conflicting -decisions  given,  before  the 
question  came  before  the  Court  of  Appeal. 

In  Wm.  HoUins  d  Co.,  Ltd.  v.  Paget  («),  by  an  agreement  of 
service  between  a  company  and  its  manager,  whenever  the  profits 
of  the  company  during  the  financial  year  were  more  than  suffi- 
cient to  pay  the  preference  dividends,  and  also  a  dividend  of 
7  per  cent,  on  the  ordinary  shares,  the  manager,  in  addition 
to  his  fixed  salary,  was  to  have  by  way  of  commission  a  sum 
equal  to  5  per  cent,  of  the  excess.  The  company  made  excess 
profits  within  the  meaning  of  that  agreement.  Mr.  Justice 
Eve  held  that  the  excess  profits  duty  ought  not  to  bo  deducted 

(a)   (1917)  1  Ch.  187. 
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before  ascertaining  the  profits  on  which  the  manager's  com- 
mission was  to  be  calculated,  and  he  based  his  decision  upon  the 
view  that  the  duty  is  a  contribution  to  the  Exchequer  of  a  pro- 
portion of  the  company's  profits,  and  for  the  purposes  then  in 
question  stands  very  much  on  the  same  footing  as  income  tax. 

In  Thomas  v.  Hamlipi  d  Co.  (/>),  decidod  a  few  days  later, 
t  he  plaintiff  was  manager  of  four  of  the  branches  of  defendants' 
business,  his  remuneration  being  a  commission  of  15  per  cent. 
on  the  not  profits  of  those  four  branches  as  a  whole.  The  net 
profits  on  which  the  commission  was  to  be  payable  were  to  be 
the  net  profits  after  charging  all  and  every  expense,  including 
many  items  by  name  .  .  .  .  "  and  all  other  expenses  and 
allowances  incurred  in  connection  with  the  said  branches, 
excepting  only  the  commission  payable  to'  the  plaintiff. 
The  net  profits  were  to  be  certified  by  the  auditors,  whose 
certificates  were  to  be  binding  and  conclusive,  unless  cither 
party,  believing  a  mistake  had  been  made,  should  within 
twenty-one  days  after  receipt  of  such  certificate  give  notice 
to  the  auditors  with  particulars  of  the  objection,  when 
the  auditors  should  reconsider,  and,  if  necessary,  amend  the 
accounts.  The  auditors  gave  their  certificate,  which  showed 
that  in  arriving  at  the  net  profits  they  had  deducted  a  propor- 
tionate amount  of  the  duty  payable  by  the  defendants  in  I'cspect 
of  the  whole  of  their  business.  The  plaintiff  did  not  make 
any  objection  to  the  certificate  as  provided  by  the  agreement. 
Mr.  Justice  RoAvlatt  hold  that  the  excess  profits  duty  could  not 
be  computed  in  deducting  the  not  profits  upon  which  the  plain- 
tiff was  entitled  to  receive  a  commission.  As  to  the  contention 
that  the  oertificate  was  conclusive,  he  held  that  it  showed  upon 
its  face  that  it  was  not  such  a  oertificate  as  was  required  by  the 
agreement,  and  that  it  could  not  stand  in  the  way  of  the  plain- 
tiff's claim. 

In  Felloivs,  Ltd.  v.  Corker  (c),  defendant  was  managing 
director  of  the  plaintiff  company  at  a  salary  and  commission 
on  the  net  profits.     The  agreement  provided  in  detail  ho\y  the 

(b)  (1917)  1  K.  B.  527. 
(o)   (1918)  1  Ch.  D.  9. 
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net  profits  were  to  be  arrived  at,  and  expressly  provided  that 
income  tax  {inter  alia)  was  not  to  be  deducted  in  arriving  at 
isame.  The  Inland  Revenue  Commissioners  had  allowed  the 
deduction  of  the  defendant's  commission  before  arriving  at  the 
amount  of  profits  on  which  oxc6,s6  profits  duty  and  income  tax 
were  payable  by  the  company.  Mr.  Justice  Neville  held  that 
no  deduction  for  excess  profits  duty  could  be  made  from  the 
profits  before  calculating  the  commission. 

In  Collins  V.  Sedgivich  (d)  the  question  arose  on  the  con- 
struction of  the  articles  of  association  of  a  private  company. 
There  was  to  be  no  free  market  in  the  shares  of  the  company  so 
long  as  a  purchaser  selected  by  the  board  was  willing  to  pur- 
chase the  same  at  a  fixed  value,  which  was  to  be  provided  in 
manner  fixed  by  the  articles,  being  based  upon  a  three  years' 
aggregate  of  the  sums  which  would  have  been  paid  as  dividend 
upon  such  ordinary  shares  "if  in  respect  of  each  of  such  three 
years  there  had  been  distributed  among  the  members  the  entire 
profits  of  such  year  available  for  distribution  as  dividend." 
Mr.  Justice  Peterson  held  that  in  ascertaining  the  fixed  value 
of  a  share  excess  profits  duty  must  be  deducted  before  the  entire 
profits  of  any  year  available  for  distribution  as  dividend  among 
the  shareholders  could  be  ascertained;  and  distinguished  excess 
profits  duty  from  income  tax,  which,  if  the  company  paid,  it 
paid  on  behalf  of  the  shareholder. 

/;/  re  Condran,  Condran  v.  Stark,  also  came  before  Mr. 
Justice  Peterson  (e).  The  question  arose  under  an  agreement 
whereby  the  purchasers  of  a  business  agreed  to  pay  as  purchase- 
money  a  certain  sum  on  a  certain  date,  and  also  "  one  equal  third 
part  of  the  net  profits  of  the  business  "  in  the  year  ending 
September  30th,  1914,  and  in  each  succeeding  year  up  to 
vSeptember  30th,  1918,  and  in  the  half  year  ending  March  31st, 
1919.  In  the  learned  judge's  view,  the  words  "  net  profits  "  in 
such  an  agreement  as  that  mean  the  profits  of  the  j^ear's  trading 
which  are  divisible  among  the  persons  interested,  and  lie  dis- 

(d)  (1917;  1  Ch.  D.  179. 
(c)  (1917)  1  Ch.  D.  639. 

6(2) 
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tinguished  income  tax  from  excess  profits  duty,  the  former 
being  payable  by  the  individual  partner  or  shareholder  in  the 
business,  and  the  latter  being  payable  in  respect  of  the  profits 
of  the  business,  and  not  in  respect  of  the  benefit  Avhich  a  partner 
or  shareholder  derives  from  the  business . 

In  Patent  Castings  Syndicate,  Ltd.  v.  Etkenngton{f),  the 
manager  was  entitled  to  a  commission  of  5  per  cent,  of  the  net 
profits  of  the  year  up  to  5,000L,  and  7^  per  cent,  upon  such: 
net  profits  as  exceeded  5,000/.,  and  it  was  also  provided  that 
the  certificate  of  the  auditors  of  the  company  as  to  what  consti- 
tuted the  net  profits  should  bo  binding  and  conclusive  upon  the 
manager.  Mr.  Justice  Younger  held  that  the  duty  should  be 
deducted  before  calculating  the  commission,  and  he  based  his 
decision  upon  the  same  grounds  as  did  Mr.  Justice  Peterson, 
i.e.,  tliat  income  tax  was  payable  by  the  shareholders,  while 
the  excess  profits  duty  was  a  debt  of  the  company  to  the  Crown. 

The  latter  case  has  now  been  before  the  Court  of  Appeal  (g), 
which  has  confirmed  Mr.  Justice  Younger's  judgment,  approved 
Mr.  Justice  Peterson's  decisions  and  the  grounds  upon  which' 
they  were  based,  and  distinguished  the  other  decisions,  except 
that  in  Fellows  v.  Corker-  (supra),  which  it  overruled. 

It  may  bo  appropriate  to  note  here  that  managers  and  others 
remunerated  by  commissions  are  liable  to  excess  profits  duty 
if  their  incomes  reach  the  point  of  liability  to  the  duty  (h),  but 
not  if  they  are  whole-time  servants  (^) . 

(2)  Incmne  Tax. 

The  amount  paid  as  excess  profits  dut}^  is  allowed  as  a 
deduction  for  the  purpose  of  income  tax  in  computing  the  profits 
and  gains  of  the  year  which  included  the  end  of  the  accounting 
period  in  respect  of  which  the  excess  profits  duty  lias  been  paid. 
Any  repayment  of  any  amount  previously  paid  by  way  of  excess 

(/)  L.  T.  J.,  22nil  March,  1919,  p.  363. 
(g)  See  L.  T.  J.,  14th  June,  1919,  p.  110. 
(/()  Principal  Act,  s.  39.     And  see  Chapter  1. 

(«')  Robins  v.   Commissioners  of  Inland  Revenue,  The  Times,  24th  June, 
1919. 
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profits  duty  is  to  be  treated  as  profit  for  the  year  in  wliicli  the 
repayment  was  received  (k) . 

Any  excess  profits  duty  which  becomes  chargeable  by  virtue 
only  of  the  provisions  of  the  Finance  Act,  1918  (l),  relating 
to  profits  arising  from  the  sal©  of  trading  stouk  otherwise  than 
in  the  ordinary  course  of  trade  is  not  to  be  deemed  to  be  excess 
profits  duty  for  the  purpose  of  the  above  rule  (w). 

If  the  excess  profits  duty  is  not  ascertained  in  time  to  allow 
its  deduction  from  the  profits  of  the  year  in  Avhich  its  deduction 
should  have  been  made,  the  amount  by  which  the  income  tax 
would  have  been  reduced  had  the  duty  been  assessed  in  time  is 
to  be  deducted  from  the  duty,  or  if  there  is  no  excess  profits 
duty,  is  to  be  repaid  to  the  taxpayer  (7^) . 

Any  excess  profits  duty  and  any  munitions  Exchequer  pay- 
ments which  under  the  provisions  of  the  Finance  Act,  1916 
(relating  to  adjustments  of  excess  profits  duty  and  munitions 
Exchequer  payments),  are  remitted  for  the  purpose  of  collec- 
tion, are  not  to  be  deemed  to  have  been  paid  for  the  puipose  of 
the  above  rule  (0), 

As  the  war  went  on  and  large  sums  were  spent  upon 
machinery  which  would  be  valueless  to  the  owner,  or  worn  out, 
at  the  end  of  the  war,  heavy  deductions  were  allowed  for  depre- 
ciation, obsolescence,  &c.  in  the  calculation  of  profits  for  excess 
profits  duty  purposes.  The  allowance  for  the  purposes  of  income 
tax  was  not  so  liberal,  hoAvever,  and  special  provision  was  made 
in  the  Finance  Act,  1916  (p),  for  repayment  of  income  tax  on 
the  amount  deducted  for  purposes  of  munitions  Exchequer  pay- 
ments, but  not  deducted  in  assessing  the  profits  for  income  tax 

(k)  Principal  Act,  s.  35  (1).  Repealed  by  Income  Tax  Act,  1918,  but 
similar  provisions  contained  in  1st  Sched.  in  Rules  applicable  to  assessment 
under  Sched.  D. 

(0  Sect.  31. 

(w)  Income  Tax  Act,  1918,  Ist  Sched. — Rules  applicable  to  Sched.  D. 

(w)  Principal  Act,  s.  35  (2).  Repealed  by  Income  Tax  Act,  1918,  but 
re-enacted.     Sec  1st  Sched. — Sched.  D.  Rules. 

(o)  Finance  Act,  1916,  s.  48  (2),  and  Income  Tax  Act,  1918,  Ist  Sched.— 
Sched.  D.  Rules. 

(p)  Sect.  39  (1). 
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purposes.  This  provision  was  oxfcendcd  to  tlie  case  of  oxoess 
profits  duty  by  the  Finance  Act,  1917(g).  These  provisions 
wore  repealed  by  the  Income  Tax  Act,  1918,  which  provides  (;•) 
in  effect  that  where  in  calculating  for  the  purposes  of  exoess 
profits  duty  the  profits  of  a  controlled  eetablishment,  a  deduction 
lias  been  allowed  in  respect  of  exceptional  depreciation  or  obso- 
lescence of  buildings,  plant  or  machinery,  and  the  sums  so  de- 
ducted have  not  been  deducted  or  allowed  in  computing  the 
assessment  for  income  tax  purposes,  there  shall  be  allowed  a 
repayment  of  tax  equal  to  the  amount  of  the  tax  at  the  rate  at 
which  that  tax  has  been  paid,  on  the  amount  of  the  sums  eo 
deducted.  Provided  that  repayment  of  the  tax  (a)  is  to  be 
made  in  respect  of  the  year  of  assessment  (i.e.,  the  income  tax 
year),  which  includes  the  end  of  the  accounting  period  in  respect 
of  which  the  deductions  have  been  allowed  for  exoess  profits 
duty  purposes,  and  (b)  is  to  be  deemed  to  have  effected  a  reduc- 
tion of  the  income  tax  assessment  by  the  amount  upon  which 
tax  has  been  so  repaid. 

The  provisions  above  for  repayment  of  the  tax  apply  only 
in  the  case  of  controlled  establishments,  and  for  any  period 
during  which  it  is  subject  to  control  (s).  Repayment  under  the 
above  provisions  is  not  to  be  allowed,  in  respect  of  the  same 
deduction,  made  in  relation  to  both  munitions  Exchequer  pay- 
ments and  excess  profits  duty  (t).  In  fact,  both  munitions  Ex- 
chequer payments  and  exoess  profits  duty  may  be  payable  b}^ 
the  same  person,  and  hence  this  provision. 

If  there  are  no  profits  or  gains  chargeable  in  any  year,  or 
no  sufficient  profits  or  gains  to  allow  full  effect  to  be  given  to  the 
above  provisions  for  deduction  from  the  income  tax  assessment  of 
the  same  amount  as  is  allowed  in  calculating  the  profits  for  excess 
profits  duty  purposes,  a  deduction  may  be  made  in  succeeding 
years  in  order  to  give  full  effect  to  those  provisions  (u).    Income 

(q)  Sect.  16  (1). 
(r)  Sect.  53  (2). 

(s)  Income  Tax  Act,  1918,  s.  53  (2). 
(0  See  Chapter  XI. 

(u)  Income  Tax  Act,  1918,  9.  53  (3),  and  1st  Sched. — Rules  relatinfj  to 
Sched.  D.  6  (3). 
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tax  is  assessed  upon  the  average  profits  or  gains  of  three  years, 
while  the  excess  profits  duty  is  charged  on  the  excess  profits  of 
tho  individual  year,  hence  the  amount  of  profits  sliown  for  pur- 
poses of  excess  profits  duty  may  be  very  different  from  the 
amount  of  profits  or  gains  for  the  same  year  as  chargeable  to 
income  tax. 

As  the  benefit  of  the  provisions  allowing  for  tho  purpose  of 
assessment  of  income  tax  the  same  deductions  in  respect  of  ex- 
ceptional depreciation,  &c.,  as  are  allowed  for  the  purpose  of 
excess  profits  duty,  is  given  to  controlled  establishments  only, 
a  considerable  injustice  is  done  to  smaller  firms  who  were  not 
controlled.  Probably  these  are  very  numerous,  though  not  indi- 
vidually large.  They  may  have  beeJi  able  to  get  an  allowance 
up  to  33  per  cent,  for  exceptional  depreciation,  &c.  in 
estimating  their  profits  for  excess  profits  duty  purposes,  but 
as  the  benefit  of  the  above  provisions  has  not  been  extended  to 
them,  the  onl^y  depreciation  they  could  get  allowed  has  been 
a  very^  much  smaller  one.  The  result  in  one  case  known  to 
the  writer  (and  there  are  probably  many  others  similar)  works 
out  as  follows: — In  1918,  say,  the  uncontrolled  owner  purchases 
additional  machinery  for  war  work  only  to  the  value  of  2,000/. 
The  machinery  is  second-hand,  inflated  in  price,  and  will  be 
worth  about  scrap  value  onlj  after  the  war.  Say  it  is  worth 
500?.  after  the  war.  When  the  owner  makes  up  his  accounts 
at  or  after  the  end  of  the  war  for  excess  profits  duty  purposes 
he  will  be  entitled  to  claim  as  a  deduction  for  depreciation, 
obsolescence,  &c.  of  plant,  1,500/.,  being  the  difference  between 
tho  cost  to  him  and  the  pre-war  value  (x) .  The  excess  profits 
duty  will  therefore  be  calculated  on  the  balance  of  the  excess 
profits  after  deducting  that  sum.  That  deduction  of  1,500/. 
is  really  a  return  to  the  owner  of  the  capital  expended  by  him 
for  war  work.  But  when  he  is  assessed  for  income  tax 
purposes  the  Commissioners  will  refuse  to  allow  any  such  de- 
duction. He  will,  for  income  tax  pui'poses,  be  entitled  to  such 
deduction  as  the  Commissioners  may  consider  just  and  reason- 

(x)  See  Chapter   VII. 
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able  as  representing  the  diminished  value  by  reason  of  wear  and 
tear  during  the  year  {y) .  The  ownei'  will  have  to  pay  income 
tax  on  the  difference  between  the  last-mentioned  deduction  and 
the  1,500?.;  in  other  words,  he  will  be  paying  income  tax  on 
some  of  the  capital  expended  b}^  him  for  war  work. 

As  to  deduction  of  income  tax  from  rent  in  the  case  of 
minerals,  see  "Minerals." 

(3)  General  and  Special  Condmissioner^. 

The  expression  "General  Commissioners"  means  the  Com- 
missioners for  the  general  purposes  of  the  Acts  relating  to 
income  tax,  and  the  expression  "  Special  Commissioners  "  means 
the  Commissioners  for  the  special  purposes  of  those  Acts  {z). 

The  "  General  Commissioners  "  are  now  appointed  under  the 
Income  Tax  Act,  1918,  ss.  58  to  66,  and  a  certain  number  are 
appointed  for  each  division.  To  them  are  referred  all  matters 
relating  to  income  tax  under  Schedules  A.,  B.  and  D.,  so  far 
as  they  are  not  directed  by  the  Act  to  be  executed,  and  under 
Schedule  E.  so  far  as  they  are  not  executed  by  any  other  Com- 
missioners. The  Income  Tax  Act  contains  provisions  for  their 
appointment,  for  additional  Commissioners,  for  meetings,  &c. 

The  "  vSpecial  Commissioners "  are  appointed  under  the 
Income  Tax  Act,  1918,  s.  67,  for  such  duties  as  are  assigned 
to  them  by  the  Act. 

(4)  Appo)-tionme)it  of  accounting  periods. 

Each  Act  which  has  altered  the  rate  of  duty  has  provided  for 
an  apportionment  of  the  profits  or  losses  between  the  portion  of 
the  accounting  period  before  and  the  accounting  period  after 
the  date  as  from  which  the  rate  is  altered  (a) .  There  is  tilso 
a  general  provision  contained  in  the  Finance  Act,  1917  (6), 

(y)  Income  Tax  Act,  1918,  1st  Sched. — Rules  applicable  to  cases  I.  and 
II.,  Sched.  D.  6  (1). 

(2)  Principal  Act,  s.  51. 

(a)  See  Finance  Act,  1916,  s.  45;   ibid.   1917,  s.  20  (1). 

(6)  Sect.  27. 
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that  where  part  of  an  aocouiiting  period,  or  of  an  accounting 
year,  or  of  any  period  in  respect  of  part  of  which  munitions 
Exchequer  payments  are  chargeable,  is  after,  and  part  before, 
tho  beginning  of  the  1st  January,  1917,  the  total  excess  profits 
and  any  deficiencies  or  losses  arising  in  any  such  accounting 
period,  and  the  total  excess  rent  for  any  such  accounting  year, 
and  the  total  profits  in  respect  of  part  of  which  munitions  Ex- 
chequer payments  are  charg"eable,  shall  be  apportioned  between 
the  time  up  to,  and  the  time  after,  that  date  in  proportion  to 
the  number  of  months  or  fractions  of  months  before  and  after 
that  date  respectively. 

The  Finance  Act,  1919  (c),  provides  also  that  where  part 
ef  an  accounting  period  is  after,  and  part  before  the  beginning 
of  tho  1st  January,  1919,  the  total  excess  profits  and  any  defi- 
eiencies  or  losses  arising  in  any  such  accounting  period,  and 
the  total  excess  rent  for  any  such  accounting  year,  shall  be 
apportioned  between  the  time  up  to  and  the  time  after  that  date 
in  proportion  to  tho  number  of  months  or  fractions  of  months 
before  and  after  that  date  respectively. 

(5)  Secrecy. 
All  Commissioners  and  other  persons  concerned  in  the  assess- 
ment or  collection  of  the  duty  are  subject  to  the  same  obligations 
to  secrecy  as  those  persons  are  subject  to  in  connection  with 
income  tax,  and  any  oath  by  them  as  to  secrecy  extends  also 
to  secrecy  as  to  this  duty  (d) .  But  this  does  not  prevent  dis- 
closure to  the  Government  of  any  of  His  Majesty's  possessions 
of  any  facts  necessarj^  to  enable  arrangements  to  bo  made  for 
carrying  out  the  provisions  of  the  Finance  Act,  1917,  s.  23, 
for  apportionment  of  excess  profit  duties  between  the  British 
Ooveniment  and  the  Governmieut  of  the  possession  and  relief 
in  either  country  in  respect  of  excels  profits  duty  payable  in  the 
other  country  (e). 

(c)  Sect.  35. 

(d)  Principal  Act,  s.  43  (8). 

•;    .  (e)  Finance  Act,  1917,  s.  23  (3). 
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CHAPTER  XL 

CONTROLLED    ESTABLISHMENTS   AND   MUNITIONS    EXCHEQUER 
PAYMENTS . 

By  the  Munitions  of  War  Act,  1915,  the  Minister  of  Munitions 
was  empowered  to  make  an  order  declaring  any  establishment 
in  which  munitions  woi'k  was  carried  on  to  be  a  controlled  estab- 
lishment (rt).  Any  excess  of  the  net  profits  of  the  controlled 
establishment  over  the  amount  divisible  under  the  Act  was  to 
bo  paid  into  the  Exchequer  (&).  The  net  profits  were  to  be 
ascertained  in  accordance  with  the  provisions  of  sect.  5  and  rules 
made  thereunder,  and  the  amount  of  profits  divisible  under  the 
Act  was  to  be  an  amount  exceeding-  by  one-fifth  the  standard 
amount  of  profits  (c).  The  standard  amount  of  profits  for  any 
period  was  to  be  the  average  of  the  amount  of  the  net  profits 
for  the  two  financial  years  of  the  esrtablishment  completed  next 
before  the  outbreak  of  the  war  or  a  proportionate  part 
thereof  (cT). 

If  in  any  case  it  appeared  or  was  represented  to  the  Minister 
of  Munitions  that  the  net  profits  or  losses  of  all  or  any  otheff 
establishments  belonging  to  the  same  owner  should  be  brought 
into  account,  or  that  the  average  under  the  section  afforded  an 
unfair  standard  of  comparison,  or  no  standard  of  comparison, 
or  that  no  such  average  exists  (e),  the  Minister  might,  if  he 
thought  just,  allow  or  require  (e)  those  net  profits  or  losses  to 
bo  brought  into  account,  or  substitut-e  for  the  average  such  an 

(«)  Sect.  4. 

(b)  Ibid.  (1). 

(c)  Sect.  5  (1). 

(d)  Ibid.  (2). 

(e)  Munitions  of  War  (Amendment)  Act,  1916,  a.  19. 
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amount  as  the  standard  amount  of  profits  as  might  bo  agreed 
upon  with  tlie  owner  (/) . 

The  Minister  might,  if  he  thought  fit,  and  should  if  the  owner 
so  required,  refer  tlie  matter  to  be  determined  by  a  referee  or 
board  of  referees,  appointed  or  designated  by  him  for  the 
purpose,  and  the  decision  of  the  referee  or  board  was  to  be  con- 
clusive for  all  purposes. 

The  Commissioners  of  Inland  Revenue  may  now  treat  as 
belonging  to  the  same  owner  any  establishment  in  which  the 
same  person  has  a  controlling  or  preponderating  influence  {g). 

The  Minister  was  empowered  to  make  rules  for  carrying 
the  section  into  effect,  and  the  rules  were  to  provide  for  due 
consideration  being  given  in  carrying  out  the  provisions  of  the 
section  as  respects  any  establishment  to  any  special  circum- 
stances such  as  increase  of  output,  provision  of  new  machinery 
or  plant,  alteration  of  capital  or  other  matters  which  require 
special  consideration  in  relation  to  the  particular  establish- 
ment {h). 

It  should  be  added  that  any  proposal  for  any  change  in  the 
rate  of  wages,  salary,  or  other  emoluments  of  any  class  of 
persons  employed  in  the  establishment,  or  of  an}^  persons  en- 
gaged in  the  management  or  direction  of  the  establishment 
(with  certain  exceptions),  was  to  be  submitted  to  the  Minister 
of  Munitions,  who  might  withhold  his  consent  within  fourteen 
days  of  the  submission  (^) . 

If  the  Minister  so  directed,  or  if  lie  withheld  his  consent  and 
the  owner  so  required,  the  matter  was  to  be  referred  to  the  arbi- 
tration tribunal  set  up  by  the  Act. 

The  paj^ments  to  the  Exchequer  above  provided  for  became 
known  as  "Munitions  Exchequer  payments  "  (Zc) . 

(/)  Sect.  5  (3). 

((/)  Finance  Act,  1917,  s.  24  (3). 

(A)  See  Statutory  Rules  and  Orders,  1916,  No.  549.  The  Munitions 
(Limitation  of  Profit'?)  Rules,  1915,  dated  September  15th,  1915.  See 
Appendix  A. 

(0  Sect.  4  (2). 

(k)  Finance  Act,  1916,  s.  57 ;  Finance  Act,  1917,  s.  28,  and  Income  Tax 
Act,  1918,  1st  Sched. — Rules  under  Sched.   D. 
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The  Commiseioners  maj-  treat  aiiy  sums  actually  paid  in 
respect  of  munitions  Exchequer  payments,  which  appear  to  the 
Commissioners  to  be  attributable  to  the  same  period  and  subject 
matter  as  that  for  which  excess  profits  duty  is  paid,  as  a  pay- 
ment on  account  of  excess  profits  duty,  or,  if  the  amount  of  the 
munitions  Exchequer  payments  is  larger  than  the  amount  pay- 
able as  excess  profits  duty,  as  extinguishing  the  latter;  and 
if  the  excess  profits  duty  is  paid  before  the  munitions  Exchequer 
payment,  the  Commissioners  may  arrange  with  the  Minister  of 
Munitions  for  the  deduction  of  excess  profits  duty  payments 
from  any  sums  to  be  collected  for  munitions  Exchequer  pay- 
ments, or  if  the  amount  of  excess  profits  duty  payments  is 
greater  than  the  amount  to  be  collected  on  account  of  munitions 
Exche-quer  payments  for  the  extinction  of  the  amount  to  be 
so  collected.  For  the  purpose  of  determining  the  period  to 
which  any  profits  are  to  be  attributed,  profits  are  to  be  deemed 
to  accrue  from  day  to  day  at  a  uniform  rate  (/). 

Any  excess  profits  duty  and  any  munitions  Exchequer  pay- 
ments remitted  under  the  foregoing  section  for  the  purpose  of 
collection  are  not  to  be  deemed  to  have  been  j^aid  for  the 
purpose  of  sect.  35  of  the  principal  Act,  as  extended  by  the 
present  Act.  Sect.  35  of  the  princijml  Act  contains  provisions 
for  allowing  deduction  of  excess  profits  duty  from  the  gains 
and  profits  in  assessments  for  income  tax  purposes,  and  sect.  53 
of  the  Finance  Act,  1916,  applied  that  section,  with  a  qualifica- 
tion, to  munitions  Exchequer  payments.  Both  the  last  named 
sections  are  now  repealed,  however,  and  the  Income  Tax  Act, 
1918  (m),  contains  provisions  to  replace  them.  These  pro- 
visions are  contained  in  the  First  Schedule,  Rules  applicable 
to  Schedule  D.,  cases  I.  and  II.,  para.  4,  and  the  rules  applicable 
to  excess  profits  duty  (n)  are  to  apply  to  sums  actually  paid 
in  respect  of  munitions  Exchequer  payments,  except  that  where 
effect  cannot  be  given  to  the  deduction  of  munitions  Exchequer 

(I)  Finance  Act,  1916,  s.  43  (1). 
(w)  8  &  9  Geo.  5,  c.  40. 
(;0  See  Chapter  X. 
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payments  wlitni  assessing  income  tax,  ov.ing  to  the  time  at  which, 
the  munitions  Exchequer  payment  became  ascertained,  the 
amount  by  which  the  income  tax  would  have  been  reduced  had 
tho  munitions  Exchequer  payment  been  ascertained  is  to  be 
repaid,  and  is  not  to  be  a  deduction  from  the  munitions  Ex- 
chequer payment  (o) . 

Where  for  the  purposes  of  the  calculation  of  the  munitions 
Exchequer  payments  a  deduction  has  been  allowed  in  respect 
of  exceptional  depreciation  or  obsolescence  of  buildings,  plant, 
or  machinery  (p),  and  the  sums  so  deducted  have  not  been 
deducted  or  allowed  in  computing  the  amount  upon  which 
income  tax  has  been  paid  in  respect  of  those  profits,  there  shall 
be  allowed  a  repayment  of  tax  equal  to  the  amount  of  the  tax 
at  the  rate  at  which  that  tax  has  been  paid  on  the  amount  of  the 
sums  so  deducted;  provided  that  the  repayment  of  tax  is  to  be 
made  in  respect  of  the  income  tax  year  which  includes  the  period 
of  assessment  in  respect  of  which  the  said  deductions  have  been 
allowed  in  assessing  the  munitions  Exchequer  payment,  and 
shall  be  deemed  to  have  effected  a  reduction  of  the  income  tax 
assessment  by  the  amount  on  which  the  tax  has  been  repaid  (q) . 

Tho  above  provisions  were  rendered  necessary  by  the  fact 
that  although  exceptional  depreciation,  obsolescence,  &c.  were 
allowed  in  calculating  the  munitions  Exchequer  payment,  the 
allowance  under  the  Income  Tax  Acts  was  not  so  liberal.  To 
meet  that  case  provision  for  repayment  of  the  proper  amount 
of  income  tax  was  made. 

Any  application  for  relief  under  this  section  is  to  bo  made 
to  the  Commissioners  by  whom  the  income  tax  assessment  was 
made  (r) . 

Munitions  Exchequer  payments  ceased  to  be  payable  as 
regards  any  profits  arising  after  the  31st  December,  1916,  or 

(o)  Para.  4  (4). 

(^)  The  Munitions  (Limitation  of  Profits)  Rules,  1915,  allow  deductions 
for  exceptional  wear  and  tear,  &c.     See  rules  in  Appendix  A. 

(q)  Income  Tax  Act,  1918,  s.  53. 

(r)  Income  Tax  Act,  s.  53  (4).  As  to  wear  and  t«ar,  depreciation,  &c., 
see  Chapter  VII. 
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apportioned  to  the  period  after  that  date  (s),  though  questions 
may  still  arise  as  to  accounts  prior  thereto. 

Munitions  Exchequer  pa3ments  arising  on  or  before  Slst 
December,  1916,  or  apportioned  to  the  period  down  to  and 
including  that  date,  are,  after  the  2nd  August,  1917,  to  be 
assessed  and  collected,  or  if  already  assessed  but  not  collected, 
collected,  hy  the  Commissioners  of  Inland  Re\^enue,  and  are 
to  be  computed  in  accordance  with  the  Munitions  of  War  Act, 
1915,  and  the  rules  made  thereunder,  and  the  Commissioners 
are  to  have  all  the  powers  of  the  Ministry  of  Munitions  for  those 
purposes  (^).  For  the  purpose  of  such  assessment  and  collec- 
tion the  provisions  for  the  time  being  as  to  assessment  and 
collection  of  excess  profits  duty  are  to  apply,  and  the  provisions 
of  sect.  48  of  the  Finance  Act,  1916,  relating  to  the  adjustment 
of  excess  profits  duty  and  munitions  Exchequer  payments,  are 
to  apply  subject  to  such  modifications  as  may  be  necessary  in 
consequence  of  the  ti'ansfer  of  powers  above  to  the  Commis- 
sioners (t). 

Sub-sects.  (2)  and  (3)  of  sect.  49  of  the  Finance  Act,  1916, 
as  to  the  recovery  from  the  director  of  payments  of  excess 
profits  duty  in  respect  of  increased  directors'  fees,  apply  for  the 
purposes  of  munitions  Exchequer  payments  as  they  apply  for 
the  purposes  of  excess  profits  duty,  with  the  neccssai'y  modi- 
fications (w). 

For  the  benefit  of  those  who  have  questions  as  to  Munitions 
Exchequer  payments  still  outstanding  the  Acts  and  rules 
relating  thereto  are  set  out  in  the  Appendix. 

(s)  Finance  Act,  1917,  s.  24  (1). 
'•     '  (t)  Ibid.  s.  24   (2).     See  rules  in  Appendix  A. 

(u)  Ibid.  s.  24  (4).     And  see  Chapter  IX. 
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MUNITIONS  OF  WAR  ACT,  1915. 
(5  &  6  Geo.  5,  c.  54.) 

Part  II. 
4.  Controlled  establishments.] — If  the  Minister  of  Munitions 
considers  it  expedient  for  the  purpose  of  the  successful  prosecution 
of  the  war  that  any  establishment  in  which  munitions  work  is 
carried  on  should  be  subject  to  the  special  provisions  as  to  limi- 
tation of  employers'  profits  and  control  of  persons  employed  and 
other  matters  contained  in  this  section,  he  may  make  an  order 
declaring  that  establishment  to  be  a  controlled  establishment,  and 
on  such  order  being  made  the  following  provisions  shall  apply 
thereto: — 

(1)  Any  excess  of  the  net  profits  of  the  controlled  establish- 

ment over  the  amount  divisible  under  this  Act,  as  ascer- 
tained in  accordance  with  the  provisions  of  this  Act, 
shall  be  paid  into  the  Exchequer. 

(2)  Any  proposal  for  any  change  in  the  rate  of  wages,  salary, 

or  other  emoluments  of  any  class  of  persons  employed 
in  the  establishment,  or  of  any  persons  engaged  in  the 
management  or  the  direction  of  the  establishment,  (other 
than  a  change  for  giving  efl'ect  to  any  Government  condi- 
tions as  to  fair  wages  or  to  any  agreement  between  the 
owner  of  the  establishment  and  the  workmen  which  was 
m.ade  before  the  twenty-third  day  of  June,  nineteen 
hundred  and  fifteen)  (a),  shall  be  submitted  to  the 
Minister  of  Munitions,  who  may  withhold  his  consent 
within  fourteen  days  of  the  date  of  the  submission: 

Provided  that  if  the  Minister  of  Munitions  so  directs, 
or  if  the  Minister's  consent  is  withheld  and  the  persons 

(«)  See  amendment,  Munitions  of  War  (Amendment)  Act,  1916,  s.  11. 
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proposing  the  change  so  require,  the  matter  shall  be 
refen-ed  for  settlement  in  accordance  with  the  provisions 
of  the  First  Schedule  to  this  Act,  and  the  consent  of  the 
arbitration  tribunal,  if  given,  shall  in  that  case  have  the 
same  effect  as  the  consent  of  the  Minister  of  Munitions. 
If  the  owner  of  the  establishment  or  any  contractor 
or  sub-contractor  employing  labour  therein  makes  any 
such  change,  or  attempts  to  make  any  such  change, 
■without  submitting  the  proposal  for  the  change  to  the 
Minister  of  Munitions  or  when  the  consent  of  the  Minister 
has  been  withheld,  he  shall  be  guilty  of  an  offence  under 
this  Act. 

****** 
5.  Supplementary  provisions  as  to  the  limitation  of  the  profits 
of  a  controlled  establishment.'] — (1)  The  net  profits  of  a  con- 
trolled establishment  shall  be  ascertained  in  accordance  with  the 
provisions  of  this  section  and  rules  made  thereunder  and  the 
amount  of  profits  divisible  under  this  Act  shall  be  taken  to  be 
an  amount  exceeding  by  one-fifth  the  standard  amount  of  profits. 

(2)  The  standard  amount  of  profits  for  any  period  shall  be 
taken  to  be  the  average  of  the  amount  of  the  net  profits  for  the 
two  financial  years  of  the  establishment  completed  next  before 
the  outbreak  of  the  war  or  a  proportionate  part  thereof. 

(3)  If  in  an}'  case  it  appears  or  is  represented  to  the  Minister 
of  Munitions  that  the  net  j)rofits  or  losses  of  all  or  any  other 
establishments  belonging  to  the  same  owner  should  be  brought 
into  account,  or  that  the  average  under  this  section  affords  or  may 
afford  an  unfair  standard  of  comparison  or  affords  no  standai-d 
of  comparison,  the  Minister  may,  if  he  thinks  just,  allow  those  net 
profits  or  losses  to  be  brought  into  account,  or  substitute  for 
the  average  such  an  amount  as  the  standard  amount  of  profits 
as  may  be  agreed  upon  with  the  owner  of  the  establishment. 

The  Minister  of  Munitions  may,  if  he  thinks  fit,  and  shall, 
if  the  owner  of  the  establishment  so  requires,  refer  the  matter 
to  be  determined  by  a  referee  or  board  of  referees  appointed  or 
designated  by  him  for  the  purpose,  and  the  decision  of  the  referee 
or  board  shall  be  conclusive  on  the  matter  for  all  purposes. 

(4)  The  Minister  of  Munitions  may  make  rules  for  carrying 
the   provisions  of  this  section  into  effect,  and  these  rules  shall 
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provide  for  due  consideration  being-  given  in  carrying  out  the 
provisions  of  this  section  as  respects  any  establishment  to  any 
special  circumstances  such  as  increase  of  output,  provision  of  new 
machinery  or  plant,  altertition  of  capital  or  other  matters  which 
require  special  consideration  in  relation  to  the  particular  estab- 
lishment. 


STATUTORY  RULES  AND  ORDERS,  1916, 

No.  549. 
MUNITIONS  OF  WAE. 

Controlled   Establishments. 


The  Munitions   (Limitation  of   Profits)   Kules,   1915,  dated 
September  15,  1915,  made  by  the  Minister  of  Munitions 
in  pursuance  of  section  5   (4)  of  the  Munitions  of  War 
Act,  1915  (5  &  6  Geo.  5,  c.  54),  with  respect  to  the  Limi- 
tation OF  Profits  of  a  Controlled  Establishment. 
The  Minister  of  Munitions  in  pursuance  of  section  2  of  the 
Eules  Publication  Act,  1893,  hereby  certifies  that  on  account  of 
urgency  it  is  desirable  that  the  following  rules  should  come  into 
immediate  operation,  and  he  therefore  in  pursuance  of  the  above 
section  and  section  5,  sub-section  4,  of  the  Munitions  of  War  Act, 
1915,  hereby  makes  the  following  rules,  to  come  into  operation 
forthwith  as  provisional  rules  (a):  — 

1.  These  rules  may  be  cited  as  "  The  Munitions  (Limitation  of 
Profits)  Rules,  1915." 

2.  In  these  rules,  unless  the  context  otherwise  requires:  — 
"The  Act"  means  the  Munitions  of  War  Act,  1915. 

"  The  Minister "  means  the  Alinister  of  Munitions  for  the 
time  being. 

{a)  The  provisions  of  sects.  1  and  2  of  the  Eules  Publication  Act,  1893 
(56  &  57  Vict.  c.  G6)  relating  to  Draft  and  Provisional  Rules  no  longer  apply  to 
Eules  made  under  the  Munitions  of  War  Acts,  1915  and  1916  [see  sect.  25  of 
the  Munitions  of  War  (Amendment)  Act,  1916  (5  &  6  Geo.  5.  c.  99)  ),  and  these 
Eules  of  1915  have  effect  as  if  they  were  Statutory  Eules  within  sect.  3  of  the 
said  Eules  Publication  Act. 

s,  7 
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"  Controlled  establishment "  means  an  establishment  or  part 
of  an  establishment  in  respect  of  which  an  order  has 
been  made  by  the  Minister  pursuant  to  section  4  of  the 
Act. 

"  Controlled  owner  "  means  the  company,  firm  or  person  by 
whom  a  controlled  establishment  is  for  the  time  being 
owned  or  managed. 

"Period  of  assessment"  means  any  period  within  the  period 
of  control  for  Avhich  profits  are  to  be  ascertained  for  the 
purposes  of  the  Act. 

"  Period  of  control "  moans  the  period  commencing  with  the 
date  specified  by  the  Minist-er  upon  making  an  order 
under  section  4  of  the  Act  declaring  an  establishment 
to  be  a  controlled  establishment,  and  ending  on  the  date 
when  such  establishment  ceases  to  be  controlled  under 
the  Act. 

"  Standard  period  "  means  the  two  financial  years  of  a  con- 
trolled establishment  completed  next  before  the  4tli 
August,  1914. 

"  Standard  amount  of  profits "  means  the  average  of  the 
amount  of  the  net  profits  of  a  controlled  establishment 
for  the  standard  period  ascertained  or  determined  in 
accordance  with  the  Act  and  these  rules,  or  a  propor- 
tionate part  thereof. 

"  The  referee  "  means  the  referee  or  the  Board  of  Referesi 
referred  to  in  section  5  (3)  of  the  Act. 

"  Audited "  means  audited  by  a  chartered  or  incorporated 
accountant  or  by  an  accountant  approved  in  any  par- 
ticular case  by  the  Board  of  Trade. 

3.  The  Interpretation  Act,  1889,  shall  apply  for  the  purpose  of 
tlie  interpretation  of  these  rules  as  it  applies  for  the  purpose  of 
the  interpretation  of  an  Act  of  Parliament. 

A'ef  Profits  of  a  Controlled  Establishment. 

4.  For  the  purposes  of  these  rules  net  profits  of  a  controlled 
establishment  shall  be  deemed  to  be  profits  which  would  have 
accrued  to  the  controlled  owner  in  respect  of  work  done  in  such 
establishment  if  such  profits  had  been  arrived  at  before  bringing 
into  account  any  sums  in  respect  of  income  tax  or  interest  or 
(except  so  far  as  the  Minister  may  otherwise  allow,  or  as  may  be 
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necessary  in  any  case  where  net  profits  or  losses  of  any  other 
establishment  belonging  to  the  controlled  owner  are  brought  into 
account  for  the  purpose  of  the  Act  or  these  rules)  in  respect  of 
assets  not  employed  in  the  controlled  establishment,  and  (subject 
a,s  aforesaid)  after  allowing  proper  selling,  office,  or  other  expenses, 
or  a-pportionments  thereof. 

Standard  Amount  of  Profits. 

3.  \Vithin  six  weeks  of  being  requested  by  the  Minister  so  to 
do  the  controlled  owner  shall  deliver  to  the  Minister  such  audited 
accounts  and  particulars  in  respect  of  the  controlled  establishment 
and  of  any  other  establishment  belonging  or  partly  belonging  to 
the  controlled  ov;ner  as  the  Minister  may  require. 

6.  As  soon  as  may  be  after  the  receipt  by  the  Minister  of  the 
accounts  and  particulars  referred  to  in  rule  o,  or  where  any  con- 
trolled owner  has  failed  to  supply  the  INIinister  with  the  same 
or  au}^  of  them  within  the  time  appointed,  then  as  soon  a^  may, 
be  thereafter  the  T-,linister  shall  deliver  to  the  controlled  owner 
notice  of  the  amount  at  v.-hich  the  Alinister  is  prepared  to  agree 
the  standard  amount  of  profits,  and  unless  within  fourteen  daj-s 
thereafter  the  controlled  owner  shall  serve  upon  the  Minister  notice 
of  objection,  the  said  amount  shall  be  deemed  to  have  been  agreed 
and  to  be  the  standard  amount  of  profits.  If  objection  shall  be 
so  served  and  the  Minister  and  the  controlled  owner  are  unable 
to  settle  the  standard  amount  of  profits  by  agreement,  the  matter 
shall  be  remitted  by  the  Minister  to  the  referee  for  determination. 

The  amount  which  the  referee  shall  thereupon  determine  shall 
be  deemed  to  be  the  standard  amount  of  profits,  whether  the 
amount  so  determined  be  greater  or  less  than  the  amount  wliichi 
the  Minister  was  prepared  to  agree  as  aforesaid. 

Net  Profits  for  a  Period  of  Assessment. 

7. — (i)  The  accounts  in  respect  of  a  controlled  establishment 
for  any  financial  year  or  period  which  includes  a  period  of  assess- 
ment shall,  unless  the  Minister  otherwise  alloAvs  or  requires,  be 
made  up  to  dates  corresponding  to  those  to  which,  and  on  the 
same  basis  as  nearly  as  may  bo,  as  the  accounts  in  respect  of 
that  establishment  for  the  standard  period  were  made  up. 

(ii)  ^Yhere  any  such  financial  year  or  period  is  greater  than 

7(2) 
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the  period  of  assessment,  the  net  profits  for  the  period  of  assess- 
ment shall,  unless  the  Minister  otherwise  allows  or  requires,  for 
the  purposes  of  these  rules,  be  taken  to  be  the  same  proportion 
of  the  net  profits  for  the  financial  year  or  period  as  the  period  of 
assessment  is  of  the  financial  year  or  period. 

(iii)  Except  so  far  as  the  Minister  shall  otherwise  expressly 
declare  in  any  particular  case,  no  period  of  assessment  shall  be 
of  greater  length  than  one  year,  and  if  and  whenever  the  Minister 
shall  consider  it  necessary  so  to  do  he  shall  fix  the  dates  at  Avhich 
any  period  of  assessment  shall  be  deemed  to  commence  and  termi- 
nate. 

8.  Within  three  calendar  months  of  the  expiration  of  any 
financial  jesLT  or  period  covering  a  period  of  assessment  the  con- 
trolled owner  shall  deliver  to  the  Minister:  — 

(a)  Audited   accounts   and  particulars   for   that  financial  year 

or  period  similar  to  those  relating  to  the  standard  year 
or  period  required  under  rule  5; 

(b)  A  statement  setting  out  the  adjustments   (if  any)   whicli 

he  claims  should  be  made  in  the  accounts  so  delivered 
in  respect  of  any  matter  to  which  due  consideration  may 
be  given  under  rule  9,  and  whether  he  requests  any  addi- 
tion to  the  standard  amount  of  profits  under  rule  10; 

(c)  A  declaration  (which  if  so  required  by  the  Minister  shall 

be  a  statutory  declaration)  made  by  the  controlled  OAVuer 
and  his  auditor  (or  in  the  case  of  the  controlled  owner 
being  an  incorporated  company,  by  the  chairman  or 
managing  director  or  the  responsible  ofiicer  and  the 
auditor  of  the  company),  declaring  that  the  accoimts 
are  prepared  strictly  in  accordance  with  rule  7,  except 
so  far  as  is  otherwise  expressly  therein  declared,  and 
i  that  ncitlier  the  controlled  o^vner  nor  such  officer  has 

been  party  or  privy  to  any  transaction  which  might 
operate  to  prejudice  the  Exchequer  in  respect  of  excess 
profits  under  the  Act. 

9.  In  determining  the  net  profits  for  any  period  of  assessment, 
due  consideration  shall  be  given  to,  and  any  appropriate  adjust- 
ments may  be  made  in  respect  of  all  or  any  of  the  follorvving 
matters,  that  is  to  say:  — 

(a)  Exceptional    wear     and     tear    of    plant,     buildings    and 
machine  r}-; 
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(b)  Capital  expenditure  specially  incurred  for  the  purpose  of 

munitions  work; 

(c)  The  probable  value  to  the  controlled  owner  at  the  end  of 

the  period  of  control  of  any  plant,  buildings  or  machinery 
erected  or  installed  or  other  expenditure  incurred  for 
munitions  work,  since  the  4th  August,  1914; 

(d)  Special  provisions  or  terms  of  any  contracts  entered  into 

between  the  Government  and  the  controlled  owner; 

(e)  Any  exceptional  services  rendered  by  the  controlled  owner 

in  connection  with  the  controlled  establishment; 

(f)  Any  increase  in  salaries  or  other  emoluments  of  any  persons 

engaged  in  the  management  or  direction  of  the  controlled 
establishment  made  since  the  end  of  the  standard  period, 
or  any  steps  taken  since  the  end  of  that  period  which 
might  operate  to  decrease  net  profits; 

(g)  Generally    any    other   matter   which    may    appear   to    the 

Minister,  or  to  the  referee,  as  the  case  may  be,  material 
to  be  taken  into  account; 
Any  such  adjustments  may  be  made  either  by  additions  to  or 
deductions  from  the  standard  amount  of  profits  or  by  way  of 
charges  or  disallowance  of  charges  against  profits  for  the  period 
of  assessment. 

10. — (i)  For  the  purpose  of  ascertaining  the  excess  of  the  net 
profits  of  a  controlled  establishment  for  any  period  of  assessment 
in  any  case  where  (a)  the  average  amount  of  capital  employed  in 
a  controlled  establishment  during  the  period  of  assessment  is 
greater  than  the  average  during  tJie  standard  period,  or  (b)  the 
volume  of  output  of  a  controlled  establishment  for  the  period  of 
assessment  is  proportionately  greater  than  the  volume  of  output 
for  the  standard  period,  there  shall,  at  the  request  of  the  con- 
trolled owner,  be  added  to  the  standard  amoimt  of  profits  whichever 
of  the  following  sums  may  be  the  greater,  that  is  to  say:  — 

(a)  Such  sum  (in  lieu  of,  or,  at  the  discretion  of  the  Minister, 

in  addition  to  the  one-fifth  referred  to  in  section  5  (1) 
of  the  Act)  as  shall  be  ecjuivalent  to  interest  at  the  rate 
of  eight  per  centum  per  annum  on  such  amount  as  the 
Minister  shall  decide  is  the  amount  of  the  additional 
average  capital,  or 

(b)  Such  sum  (in  lieu  of,  or,  at  the  discretion  of  the  Minister, 

in  addition    to    the   said  one-fifth)   amounting  to  such 
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fractiou  of  the  additional  net  profits  which  in  the  opinion 
of  the  Minister  might  fairly  have  been  earned  in  the 
standard  period  by  an  equivalent  additional  volume  of 
output  a-s  the  Minister  shall  decide  -u-ill,  in  the  circum- 
stanees  of  the  case,  afford  a  reasonable  return  in  respect 
of  the  additional  volume  of  output. 
In  determining-  what  is  additional  average  capital  for  the  pur- 
poses of  this  rule,  capital  provided  by  the  Government  shall  be 
excluded,  but  temporary  loans  (other  than  capital  so  provided) 
and  undivided  ascertained  profits  emploj-ed  in  the  business  may 
be  treated  as  capital. 

For  the  purposes  of  this  rule  the  output  of  a  controlled  estab- 
lishment for  a  period  of  assessment  shall  be  deemed  to  be  the 
same  proportion  of  the  output  for  the  financial  year  or  period 
which  covers  the  period  of  assessment  Avhich  the  period  of  assess- 
ment is  of  that  financial  year  or  period. 

(ii)  The  Minister  shall,  when  delivering  to  the  controlled  owner 
notice  of  the  amount  at  which  the  Ministex  is  prepared  to  agree 
the  net  profits  for  an}-  period  of  assessment  to  which  this  rule 
applies,  state  the  sum  which  the  Minister  has  decided  shall  be 
added  under  this  rule  to  the  standard  amount  of  profits. 

If  the  controlled  owner  when  serving  on  the  Minister  notice  of 
objection  to  the  amount  at  which  the  Minister  is  prepared  to  agree 
such  net  profits,  shall  also  serve  notice  that  he  objects  to  the  sum 
which  the  Minister  has  decided  is  to  be  added  under  tliis  rule  to 
the  standard  amount  of  profits,  the  referee,  in  determining  the 
net  profits  for  the  said  period  of  assessment,  shall  have  the  like 
power  to  that  conferred  upon  the  Minister  by  this  rule  and  the 
sum  (if  any)  added  by  the  referee  to  a,nj  standard  amount  of 
profits  under  this  rule  may  be  greater  or  less  than  the  sum  Avhich 
the  Minister  decided  was  to  be  added  thereto. 

11.  As  soon  as  may  be  after  the  receipt  by  the  Minister  of  the 
accounts  and  particulars  referred  to  in  rule  8  and  such  other 
accounts  and  particulars  as  the  Minister  may  have  required,  or 
where  any  controlled  owner  has  failed  to  supply  the  Minister 
with  the  same  or  any  of  them  within  the  time  appointed,  then  so 
soon  as  may  be  thereafter  the  Minister  shall  deliver  to  the  con- 
trolled owner  notice  of  the  amount  at  which  the  Minister  is  pre- 
pared to  agree  the  net  profits  for  the  period  of  assessment,  and 
unless  within  fourteen  davs  thereafter  the  controlled  owner  shall 
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serve  upon  the  Minister  notice  of  objection,  the  said  amount  shall 
be  deemed  to  have  been  agreed  and  to  be  the  net  profits  for  such 
period  of  assessment.  If  objection  shall  be  so  served  and  the 
Minister  and  the  controlled  owner  are  unable  to  settle  such  net 
profits  by  agreement,  the  matter  shall  be  remitted  by  the  Minister 
to  the  referee  for  determination. 

The  amount  which  the  referee  shall  thereupon  determine  shall 
be  deemed  to  be  the  net  profits  for  such  period  of  asses-saneut, 
whether  the  amount  so  determined  be  greater  or  less  than  the 
amount  which  the  Minister  was  prepared  to  agree  as  aforesaid. 

12.  In  ascertaining  or  determining  net  profits  for  the  final  period 
of  assessment  proper  adjustments  may  be  made  in  respect  of  the 
wliole  period  of  control  in  regard  to  au}^  matters  referred  to  in 
rule  9,  so  far  as  it  may  then  be  shown  tliat  sufficient  adjustments 
have  not  been  made  in  regard  thereto  in  ascertaining  or  deter- 
mining net  profits  for  any  previous  period  or  periods  of  assessment.. 

13. — (i)  Any  excess  of  the  net  profits  of  any  controlled  estab- 
lishment for  any  period  of  assessment  over  the  amount  thereof 
divisible  under  the  Act  as  ascertained  or  determined  in  accordance 
mth  the  Act  and  these  rules  shall  be  paid  to  the  Minister  for  the 
credit  of  the  Exchequer  by  the  controlled  owner  within  fourteen 
days  after  the  amount  of  such  excess  has  been  ascertained  or 
determined,  or  in  any  special  circumstances  within  such  extended 
time  as  the  Minister  may  allow,  and  the  Minister  may  make  such 
allowance  on  such  terms  as  he  shall  in  each  case  think  proper. 

(ii)  If  in  the  opinion  of  the  Minister  a  substantial  sum  will 
be  payable  to  the  Minister  for  the  credit  of  the  Exchequer  as  the 
excess  of  the  net  profits  of  any  controlled  establishment  for  any 
period  of  assessment,  then  notwithstanding  that  the  amount  of 
such  net  profits  has  not  been  ascertained  or  determined  the  IMinister 
may,  after  the  expiration  of  the  period  fixed  by  rule  8  for  tLe 
delivery  of  accounts,  require  provisional  payment  to  be  made  to 
him  for  the  credit  of  the  Exchequer  on  account  of  such  excess  in 
such  manner  as  he  shall  direct,  and  payment  shall  be  made  by 
the  controlled  owner  accordingly. 

(iii)  If  on  making  any  such  adjustments  as  are  provided  for 
by  rule  12,  it  shall  be  shown  that  a  controlled  owner  has  paid  to 
the  Minister  for  the  credit  of  the  Exchequer  more  than  having- 
regard  to  such  adjustments  he  should  have  paid,  the  Minister 
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shall  on  the  application  of  the  controlled  o^vnGr  refund  to  him 
the  amount  so  overpaid. 

General. 

11-. — (i)  All  balance  sheets,  accounts  and  statements  relating' 
to  any  controlled  establishment  shall  be  subject  to  examination 
by  an  accountant  nominated  by  the  Minister,  and  the  controlled 
owner  shall  at  all  reasonable  times  afford  to  such  accountant  proper 
facilities  for  inspecting  all  books,  documents  and  records  relating 
to  the  controlled  cstabKshment  or  any  other  e.stablishment  belong- 
ing or  partly  belonging  to  the  controlled  owner,  which  may  bo 
necessary  to  enable  such  accountant  properly  to  examine  and  check 
any  such  balance  sheets,  accounts  or  statements  and  shall  afford 
to  any  other  person  nominated  by  the  Minister  access  to  and  proper 
facilities  for  inspecting  any  plant,  stock  and  other  assets  of  any, 
such  establishment  and  any  documents  and  sources  of  information 
which  may  be  necessary  for  the  performance  of  his  duties,  and 
the  controlled  owner  shall  give  to  or  procure  for  the  said  accountant 
all  accounts  and  information  and  for  any  such  other  person  all 
information  which  may  be  necessary  for  such  purposes.  The  con- 
trolled owner  shall  at  all  times  furnish  to  the  Minister  or  to  tlie 
referee  all  such  documents  and  information  as  they  may  respoc- 
tively  require  with  regard  to  the  controlled  establishment  or  any 
other  establishment  belonging  to  the  controlled  owner. 

(ii)  If  any  question  shall  arise  as  to  whether  any  inspection, 
extract  or  information  required  by  any  such  accountant  or  such 
other  person  under  this  rule  is  necessaiy  for  any  such  purpose,  the 
matter  in  difference  shall  on  the  application  of  either  party  thereto, 
or  may  at  the  instance  of  the  Minister,  be  referred  to  and  shall 
be  determined  by  the  referee. 

15.  Any  time  limited  by  these  rules  may  be  extended  by  the 
Minister  from  time  to  time  and  that  notwitlistanding  that  the 
time  limited  has  expired. 

16.  In  the  event  of  a  Board  of  Referees  being  appointed  or 
designated  by  the  Minister  under  the  Act,  two  members  of  the 
Board  shall  constitute  a  quorudi. 

17.  The  decision  of  the  refuree  on  any  matter  referred  to  him 
shall  be  conclusive  on  the  ma'i^^r  for  all  purposes. 

18.  Any  notice  or  other  document  required  by  these  rules  to 
be  served  or  delivered  may  be  sent  through  the  post  properly 
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addressed  ia  a  prepaid  registered  letter,  and  unless  the  contrary- 
is  proved,  shall  be  deemed  to  have  been  served  or  delivered  in  the 
ordinary  course  of  post. 

19.  Any  failure  to  comply  with  any  provision  of  these  rules 
after  being-  required  so  to  do  by  the  Minister  shall  be  an  offence 
under  the  Act. 

20.  These  rules  shall  come  into  force  on  the  fifteenth  day  of 
September,  1915. 

Signed  by  order  of  the  Minister  of  ]^Iunitious  this  fifteenth 
day  of  September,  1915. 

H.  Llewellyn  Smith, 
General  Secretary  to  the  Ministry 
of  Munitions. 
Ministry  of  ^Munitions, 

6,  Whitehall  Gardens,  S.W. 


FINANCE  (No.  2)  ACT,  1915. 
(5  &  6  Geo.   5,  c.  89.) 

35.  Computation  of  profits  and  gains  in  relation  to  excess  profits 
duty.] — (1)  Where  any  person  has  paid  excess  profits  duty  under 
this  Act  the  amount  so  paid  shall  be  allowed  as  a  deduction  for  the 
purpose  of  income  tax  in  computing  the  profits  and  gains  of  the 
year  which  included  the  end  of  the  accoimting  period  in  respect  of 
which  the  excess  profits  duty  has  been  paid;  but  where  any  person 
has  received  repayment  of  any  amount  previously  paid  by  him 
by  way  of  excess  profits  duty,  the  amount  repaid  shall  be  treated 
as  profit  for  the  year  in  which  the  repayment  is  received. 

The  payment  of  excess  profits  duty  shall  not  be  deemed  to  be 
a  specific  cause  for  the  purposes  of  section  one  hundred  and  thirty- 
four  of  the  Income  Tax  Act,  1842. 

(2)  Where  in  any  income  tax  year  the  profits  or  gains  from 
which  a  deduction  may  be  made  under  this  section  come  into 
computation,  but  owing  to  the  time  at  which  the  amount  of  excess 
profits  duty  became  ascertained  it  was  impracticable  to  give  effect 
to  the  deduction  when  a.3sessing  income  tax,  the  amount  by  which 
the  income  tax  would  have  been  reduced  if  effect  had  been  given 
to  the  deduction  shall  be  deducted  from  the  amount  payable  for 
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excess  profits  duty  or,  if  there  is  no  excess  profits  duty,  shall  be 
repaid  to  the  taxpayer. 

Part  III. 
Excess  Profits  Duty. 

38.  Charge  of  excess  profits  duty.'] — (1)  There  shall  be  charged, 
levied,  and  paid  on  the  amount  by  which  the  profits  arising  from 
any  trade  or  business  to  ■which  this  Part  of  this  Act  applies,  in 
any  accounting  period  which  ended  after  the  4th  day  of  August 
nineteen  hundred  and  fourteen,  and  before  the  1st  day  of  J\\\y 
nineteen  hundred  and  fifteen,  exceeded,  by  more  than  two  hundred 
pounds,  the  pre-war  standard  of  profits  as  defined  for  the  purposes 
of  this  Part  of  this  Act,  a  duty  (in  this  Act  referred  to  as  "  excess 
profits  duty  ")  of  an  amount  equal  to  fifty  per  cent,  of  that  excess. 

(2)  For  the  purposes  of  this  Part  of  this  Act  the  accounting 
period  shall  be  taken  to  be  the  period  for  which  the  accounts  of 
the  trade  or  business  have  been  made  up,  and  where  the  accounts 
of  any  trade  or  business  have  not  been  made  up  for  any  definite 
period,  or  for  the  period  for  which  they  have  been  usually  made 
up,  or  a  year  or  more  has  elapsed  without  accounts  being  made 
up,  shall  be  taken  to  be  such  period  not  being  less  than  six  mouths 
or  more  than  a  year  ending  on  such  a  date  as  the  Commissioners 
of  Inland  Revenue  may  determine. 

Where  any  accounting  period  is  a  period  of  less  than  a  year 
this  section  shall  have  effect  as  if  there  were  substituted  for  two 
hundred  pounds  a  proportionately  reduced  amount. 

(3)  Where  a  person  proves  that  in  any  accounting  period,  which 
ended  after  the  fourth  day  of  August  nineteen  hundred  and 
fourteen,  his  profits  have  not  reached  the  point  which  involves 
liability  to  excess  profits  duty,  or  that  he  has  sustained  a  loss  in 
his  trade  or  business,  he  shall  be  entitled  to  repayment  of  such 
amount  paid  b}^  him  as  excess  profits  duty  in  respect  of  any 
previous  accounting  period,  or  to  set  off  against  any  excess  profits 
duty  payable  by  him  in  respect  of  an}^  succeeding  accounting- 
period,  such  an  amount  as  will  make  the  total  amount  of  excess 
profits  duty  paid  by  him  during  the  whole  period  accord  with  his 
profits  or  losses  during  that  period. 

39.  Trades  and  businesses  to  which  excess  profits  duty  applies.] 
— The  trades  and  businesses  to  which  this  Part  of  this  Act  applies 
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are  all  trades  or  businesses  (-whether  continuously  carried  on  or 
not)  of  any  description  carried  on  in  the  United  Ivingdom,  or 
owned  or  carried  on  in  any  other  place  by  persons  ordinarily  resi- 
dent in  the  United  Kingdom,  excepting — 

(a)  husbandry  in  the  United  Kingdom;  and 

(b)  offices  or  employments;  and 

(c)  any  profession  the  profits  of  vrhich  are  dependent  mainly 

on  the  personal  cjualiiications  of  the  person  by  Avhom 
the   profession  is  carried   on   and  in  which   no   capirai 
expenditure  is  required,  or  only  capital  expenditure  of 
a  comparatively  small  amount, 
but  including  the  business  of  any  person  taking  commissions  in 
respect  of  any  transactions  or  services  rendered,  and  of  any  agent 
of  any  description  (not  being  a  commercial  traveller,  or  an  agent 
whose  remuneration  consists  wholly  of  a  fixed  and  definite  sum 
not  depending  on  the  amount  of  business  done  or  any  other  con- 
tingency). 

40.  Determination  of  profits  and  pre-ioar  standard.'] — (1)  The 
profits  arising  from  any  trade  or  business  to  Avhich  this  Part  of 
this  Act  applies  shall  be  separately  determined  for  the  purpose 
of  this  Part  of  this  Act,  but  shall  be  so  determined  on  the  same 
principles  as  the  profits  and  gains  of  the  trade  or  busineiss  are  or 
would  be  determined  for  the  purpose  of  income  tax,  subject  to 
the  modifications  set  out  in  the  First  Part  of  the  Fourth  Schedule 
to  this  Act  and  to  any  other  provisions  of  this  Act. 

(2)  The  pre-war  standard  of  profits  for  the  purposes  of  this  Part 
of  this  Act  shall,  subject  to  the  provisions  of  this  Act,  be  taken 
to  be  the  amount  of  the  profits  arising  from  the  trade  or  business 
on  the  average  of  any  two  of  the  three  last  pre-war  trade  years, 
to  be  selected  by  the  taxpayer  (in  this  Part  of  this  Act  referred  to 
as  the  profits  standard):  Provided  that  if  it  is  shown  to  the  satis- 
faction of  the  Commissioners  of  Inland  Revenue  that  that  amoimt 
was  less  than  the  percentage  standard  as  hereinafter  defined,  the 
pre-war  standard  of  profits  shall  be  taken  to  be  the  percentage 
standard. 

The  percentage  standard  shall,  for  the  purposes  of  this  Part 
of  this  Act,  be  taken  to  bo  an  amount  equal  to  the  statutory 
j)ercentage  on  the  capital  of  the  trade  or  business  as  existing  at 
the  end  of  the  last  pre-war  trade  year,  subject,  however,  to  the 
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provisions  of  this   Act  as   to   any  alteration   in   tlio   manner  of 
calculating  the  x^ercentage  standard  in  Bpecial  cases. 

The  statutory  percentage  shall  be  six  per  cent,  in  the  case  of  a 
trade  or  business  carried  on  or  owned  by  a  company  or  other  body 
corporate,  and  seven  per  cent,  in  the  case  of  any  other  trade  or 
business,  subject,  however,  to  the  provisions  of  this  Act  as  to  the 
increase  in  that  percentage  in  certain  cases. 

The  provisions  contained  in  the  Second  Part  of  the  Fourth 
Schedule  to  this  Act  shall  have  effect  with  respect  to  the  com- 
putation of  the  profits  of  a  pre-war  trade  year,  and  the  provisions 
contained  in  the  Third  Part  of  the  Fourth  Schedule  shall  have 
effect  with  respect  to  the  ascertainment  of  capital  for  the  purposes 
of  this  Part  of  this  Act. 

"  The  last  pre-war  trade  year  "  means  the  year  ending  at  the 
end  of  the  last  accounting  period  before  the  fifth  day  of  Augusit 
nineteen  hundred  and  fourteen,  and  "  the  three  last  pre-war  trade 
years  "  means  the  three  years  ending  at  the  three  corresponding 
times. 

(3)  Where  it  appears  to  the  Commissioners  of  Inland  Revenue, 
on  the  application  of  a  taxpayer  in  any  particular  case,  that  any, 
provisions  of  the  Fourth  Schedule  to  this  Act  should  be  modified 
in  his  case,  owing  to  a  change  in  the  constitution  of  a  partner- 
ship, or  to  the  postponement  or  suspension,  as  a  consequence  of 
the  present  war,  of  renewals  or  repairs,  or  to  exceptional  depre- 
ciation or  obsolescence  of  assets  employed  in  the  trade  or  business 
due  to  the  present  war,  or  to  the  necessity  in  connection  Avith  the 
present  war  of  providing  plant  Avhich  will  not  be  wanted  for  the 
purposes  of  the  trade  or  business  aitev  the  termination  of  the  war, 
or  to  any  other  special  circumstances  specified  in  regulations  made 
b}'^  the  Treasury,  those  Commissioners  shall  have  power  to  allow 
such  modifications  of  any  of  the  provisions  of  that  schedule  as 
the}'  think  necessary  in  order  to  meet  the  particular  case. 

If  the  Commissioners  refuse,  on  any  such  application,  to  allow 
any  modification,  or  if  the  applicant  is  dissatisfied  with  any  modi- 
fication allowed,  the  applicant  may  require  the  Commissioners  to 
refer  the  case  to  a  Board  of  Referees,  to  be  appointed  for  the 
purposes  of  this  Part  of  this  Act  by  the  Treasury,  and  that  Board 
shall  consider  any  case  so  referred  and  have  the  same  powers  with 
respect  thereto  as  the  Commissioners  have. 

41.  Adjustments  for  increased  or  decreased  capital.^ — (1)  Where 
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capital  has  beeu  increased  during  the  accounting  period,  a  de- 
duction shall  be  made  from  the  profits  of  the  accounting  period  at 
the  statutory  percentage  per  annum  on  the  amount  by  which  the 
capital  has  been  increased,  for  the  whole  accovmting  period  if 
the  increased  capital  has  been  employed  for  the  whole  accounting 
period,  and  if  the  increased  capital  has  been  employed  for  part 
only  of  the  accounting  period,  for  that  part  of  the  accounting 
period. 

(2)  Where  capital  has  been  decreased  during  the  accounting 
period,  an  addition  shall  be  made  to  the  profits  of  the  accounting 
period  at  the  statutory  percentage  per  annum  on  the  amount  by 
which  the  capital  has  been  so  decreased,  for  the  whole  accounting 
period,  if  the  capital  has  been  decreased  for  the  whole  accounting 
period,  and  if  the  capital  has  been  decreased  for  part  only  of 
the  accounting  period,  for  that  part  of  the  accounting  period. 

(3)  For  the  purposes  of  this  section  capital  shall  be  taken  to 
be  increased  or  decreased,  as  the  case  may  be,  where  the  pre-war 
standard  of  profits  is  a  profits  standard,  if  the  capital  employed 
in  the  trade  or  business  exceeds  or  is  less  than  the  average  amount 
of  capital  employed  during  the  pre-war  trade  years  or  year  by 
reference  to  which  the  profits  standard  has  been  arrived  at,  and, 
where  the  pre-war  standard  of  profits  is  a  percentage  standard, 
if  the  capital  exceeds  or  is  less  than  the  capital  on  which  the 
percentage  standard  has  been  calculated. 

(4)  Where  any  capital  employed  in  a  trade  or  business  which 
was  so  employed  for  the  first  time  within  three  years  before  the 
first  day  of  August  nineteen  hundred  and  fourteen  has  only  com- 
menced to  be  remunerative  or  fully  remunerative  in  the  accounting- 
period,  an  amount  equal  to  the  statutory  percentage,  or  where 
interest  has  been  earned  on  the  capital,  but  at  a  rate  less  than 
the  statutory  percentage,  an  amoimt  which  would  bring  the  inte- 
rest earned  on  the  capital  up  to  the  statutory  percentage,  as  the 
case  ma}'  be,  shall  be  added  to  the  profits  standard. 

42.  Reference  to  the  Board  of  Referees  of  questions  as  to  i}i- 
crease  of  percentages,  del — Where  an  application  is  made  to  the 
Commissioners  of  Inland  Eevenue — 

(1)  For  an  increase  of  the  statutory  percentage  as  respects 
any  class  of  trade  or  business,  or  for  a  calculation  of 
the  percentage  standard  in  the  case  of  any  class  of  trade 
or  business  in  which  the  amount  of  capital  actually  em- 
ployed in  the  trade  or  business  is,  owing  to  the  nature 
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of  the  trade  or  busiuess,  small  compared  with  the  capital 
necessarily  at  stake  for  that  trade  or  business,  by  refer- 
ence to  some  factor  other  than  the  capital  of  the  trade  or 
business  or  to  some  additional  factor;  or 
(2)  For  an  alteration  of   the  pre-war  standard  of   profits  as 
respects  capital  employed  for  the  purpose  of  the  manu- 
facture of  war  materials  or  for  munitions  work  and  wliich 
could  not  be  expected  to  be  remunerative  or  wholly  re- 
munerative, except  in  time  of  war,  in  a  business  w^hich 
has  been  wholly  or  mainly  carried  on  for  those  purposes ; 
the  Commissioners,  unless  they  are  of  opinion  that  the  application 
is  frivolous  or  vexatious  or  relates  to  matters  already  decided  by 
a  Board  of  Eeferees,  shall  refer  the  case  to  a  Board  of  Referees 
to  be  appointed  for  the  purpose  of  this  Part  of  this  Act  by  the, 
Treasury,  and  that  Board  shall  deal  with  the  case,  and  may,  by 
order,  if  they  think  fit,  increase  the  statutory  percentage  or  alter 
the  percentage  standard  for  the  class  of  trade  or  business  the 
subject  of  the  order,  or  alter  the  pre-war  standard  of  profits,  as 
the  case  requires. 

On  any  such  order  being  made,  this  Part  of  this  Act  shall  have 
effect  as  from  the  date  named  in  the  order  as  if  the  percentage 
or  standard  named  in  the  order  was  substituted  for  the  percentage 
or  standard  fixed  by  this  Act;  and  where,  in  pursuance  of  any, 
such  order,  the  statutory  percentage  is  increased  or  the  percentage 
standard  is  altered  as  respects  any  class  of  trade  or  business,  the 
statutory  percentage  shall  be  increased  and  the  percentage  standard 
shall  be  altered  respectively  for  all  purposes  of  this  Part  of  this 
Act  as  respects  any  trade  or  business  belonging  to  that  class. 

This  section  shall  apply  to  any  subdivision  of  a  trade  or  business 
based  either  on  any  special  feature  of  the  trade  or  business  or  on 
locality  as  it  applies  to  a  class  of  trade  or  business,  in  any  case 
where  the  Board  of  Referees  are  of  opinion  that  the  sub-division 
can  properly  be  dealt  with  separately. 

43.  Excess  mineral  rights  duty.'] — (1)  Where  tlie  amount  pay- 
able to  any  person  as  rent  in  respect  of  the  right  to  work  minerals 
or  of  any  mineral  wayleaves  (in  cases  where  the  right  to  work 
the  minerals  and  the  mineral  wayleaves  are  not  part  of  the  assets 
of  any  trade  or  business)  varies  according  to  the  price  of  the 
minerals,  and  the  amount  so  payable  in  respect  of  any  working- 
year  ending  on  any  date  after  the  commencement  of  the  present 


APPENDIX  A.  Ill 

war  (in  this  section  referred  to  as  the  accounting  year)  exceeds 
the  pre-war  standard  of  that  rent,  there  shall  be  paid  as  an  addi- 
tion to  any  mineral  rights  duty  payable  or  paid,  either  directly  or 
by  deduction,  by  reference  to  the  amount  of  the  rent  paid  in  that 
working  year,  b}^  that  person  (in  this  section  referred  to  as  the 
person  liable)  an  amount  equal  to  fifty  per  cent,  of  that  excess. 

(2)  The  pre-war  standard  of  rent  shall,  for  the  purposes  of 
this  section,  be  talien  to  be  the  average  of  any  two  of  the  three 
last  pre-Avar  rent  values,  to  be  selected  by  the  taxpayer,  and  in 
cases  where  the  minerals  have  not  been  worked  or  the  wayleaves 
have  not  been  let  throughout  the  three  years  by  reference  to 
which  the  three  last  pre-war  rent  values  are  to  be  calculated,  or 
for  any  other  reason  there  are  no  proper  data  for  ascertaining  the 
pre-war  rent  values,  shall  be  taken  to  be  such  amount  as  may  be 
fixed  by  the  Commissioners  of  Inland  Eevenue,  having  regard  to 
the  data  afforded  by  the  working  and  price  of  minerals  in  like 
circumstances,  subject  nevertheless  to  the  same  appeal  as  that  to 
which  the  assessment  of  duty  by  the  Commissioners  is  subject 
under  Pai't  I.  of  the  Finance  (1909-10)  Act,  1910. 

The  pre-war  rent  value  shall,  as  respects  each  of  the  three 
years  immediately  preceding  the  first  accounting  year,  be  taken 
to  be  the  sum  to  which  the  rent  for  the  accounting  year  would 
amount  if  the  rent,  so  far  as  variable  according  to  price,  were 
based  on  the  average  prices  governing  the  payment  of  the  rent 
in  that  year. 

(3)  Any  amount  payable  in  any  accounting  year  by  the  lessee 
of  minerals  or  wayleaves  to  a  superior  lessor  as  rent  in  respect  of 
the  minerals  or  wayleaves  shall  be  treated  as  a  deduction  from  the 
amount  payable  to  the  lessee  as  rent  for  that  year,  and  in  com- 
puting the  pre-war  rent  values  a  corresponding  deduction  shall  be 
made  on  account  of  any  such  rent. 

(■1)  Any  increment  value  dut}^  payable  annually  under  section 
twenty-two  of  the  Finance  (1909-10)  Act,  1910,  shall,  when  paid, 
be  treated  as  a  deduction  from  the  rent  payable  to  any  person  in 
the  year  in  Avhieh  the  duty  is  paid,  and  a  corresponding  deduction 
shall  be  made  in  computing  the  pre-war  standard  with  which  tlie 
rent  for  that  jeav  is  to  be  compared. 

(5)  Any  duty  payable  under  this  section  shall  be  assessed  by 
the  Commissioners  of  Inland  Eevenue  on  the  person  liable,  subject 
to  the  same  appeal  as  that  to  which  an  assessment  of  duty  by  the 
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Commissioners  under  Part  I.  of  the  Finance  (1909-10)  Act,  1910, 
is  subject,  and  shall  be  recoverable  as  a  debt  due  to  His  I^Iajosty 
from  that  person. 

(6)  Subsection  (3)  of  section  twenty  of  the  Finance  (1909-10) 
Act,  1910,  shall  extend  so  as  to  authorise  particulars  to  be  required 
of  any  lease  of  minerals  or  wayleaves  and  as  to  the  sums  paid 
or  payable  thereunder,  and  of  such  other  particulars  as  to  the 
minerals  or  wayleaves  as  the  Commissioners  may  require  for  the 
purpose  of  this  section. 

(7)  Expressions  to  which  a  special  meaning  is  attached  by 
Part  I.  of  the  Finance  (1909-10)  Act,  1910,  shall  have  the  same 
meaning-  in  this  section. 

44.  Eeturns  for  2}urpos3  of  Part  III.  and  penalty  for  fictitious 
transactions.] — (1)  The  Commissioners  of  Inland  Revenue  may, 
for  the  purposes  of  this  Part  of  this  Act,  require  any  person  en- 
gaged in  any  trade  or  business  to  which  this  Part  of  this  Act 
applies,  or  who  was  so  engaged  during  any  accounting  period 
or  pre-war  trade  year,  to  furnish  them  within  two  months  after 
the  requirement  for  the  return  is  made,  with  returns  of  the  profits 
of  the  trade  or  business  during  the  accounting  period  or  pre-war 
trade  years  and  such  other  particulars  in  connection  with  the  trade 
or  business  as  the  Commissioners  may  require. 

(2)  It  shall  be  the  duty  of  every  person  chargeable  to  excess 
profits  duty  under  this  Part  of  this  Act  to  give  notice  that  he  is 
chargeable  to  the  Commissioners  of  Inland  Revenue  before  the 
thirty-first  day  of  January  nineteen  hundred  and  sixteen,  and  it 
shall  be  the  duty  of  the  liquidator  of  every  company  which  is 
being  wound  up  at  the  time  of  the  commencement  of  this  Act  or 
is  wound  up  after  the  commencement  of  this  Act,  and  is  charge- 
able to  excess  profits  duty,  to  give  notice  of  the  faet  to  the  Com- 
missioners of  Inland  Revenue. 

If  any  person  fails  to  furnish  a  proper  return  in  accordance 
with  this  section  or  to  comply  with  any  requirement  of  the  Com- 
missioners under  this  section,  or  to  give  any  notice  required  by 
this  section,  he  shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  one  hundred  pounds  and  to  a  further  fine  not 
exceeding  ten  pounds  a  day  for  every  day  during  wdiich  the 
offence  continues  after  conviction  therefor. 

(3)  A  person  shall  not,  for  the  purpose  of  avoiding  tlie  pay- 
ment of  excess  profits  duty,  enter  into  any  fictitious  or  artificial 
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transaction  or  carry  out  any  fictitious  or  artificial  operation,  and, 
if  he  has  entered  into  any  such  transaction  or  caiTied  out  any; 
such  operation  before  the  commencement  of  this  Act,  shall  inform 
the  Commissioners  of  Inland  Eevenue  of  the  nature  of  the  transac- 
tion or  operation. 

If  any  person  acts  in  contravention  of,  or  fails  to  comply  ■with, 
this  provision,  he  shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  one  hundred  pounds. 

45.  Supplemental  provisions  as  to  excess  profits  duty.'] — (1)  The 
excess  profits  duty  shall  be  assessed  by  the  Commissioners  of 
Inland  Revenue,  and  shall  be  payable  at  any  time,  ixot  being- 
less  than  two  months,  after  it  is  assessed. 

The  Commissioners  may,  in  any  case  where  they  think  fit, 
allow  the  duty  to  be  paid  in  instalments  of  such  amount  payable 
at  such  times  as  the  Commissioners  direct. 

(2)  The  duty  may  be  as.sessed  on  any  person  for  the  time 
being  owning  or  carrying  on  the  trade  or  business  or  acting  as 
agent  for  that  person  in  carrying  on  the  trade  or  business,  or, 
where  a  trade  or  business  has  ceased,  on  the  pei*son  who  owned  or 
carried  on  the  trade  or  business  or  acted  as  agent  in  carrying  on 
the  trade  or  business  immediately  before  the  time  at  which  the 
trade  or  business  ceased,  and  where  there  has  been  a  change  of 
ownership  of  the  trade  or  business,  the  Commissioners  of  Inland 
Eevenue  may,  if  they  think  fit,  take  the  accounting  period  aa 
the  period  ending  on  the  date  on  which  the  ownership  has  so 
changed  and  assess  the  duty  on  the  person  who  owned  or  carried 
on  the  trade  or  business  or  acted  as  agent  for  the  person  carrying 
on  the  trade  or  business  at  that  date. 

(3)  The  amount  of  duty  payable  shall  be  recoverable  as  a  debt 
due  to  his  Majesty  from  the  person  on  whom  it  is  assessed. 

Any  such  amount  shall  if  it  is  less  tlian  fifty  pounds  be  recover- 
able also  summarily  as  a  civil  debt. 

(4)  Where  a  company  is  wound  up  after  the  commencement 
of  this  Act,  and  before  tlie  first  day  of  July,  nineteen  hundrecl 
and  sixteen,  and  the  company  would  be  chargeable  with  excess 
profits  duty  if  tlie  provisions  of  this  Act  were  continued  and 
extended  to  accounting  periods  ending  before  the  first  day  of 
July,  nineteen  hundred  and  sixteen,  it  shall  be  the  duty  of  the 
liquidator  of  the  company  to  give  notice  to  the  Commissioners 
of  Inland  Revenue,  and  to  set  aside  such  sum  out  of  the  r.ssets  of 

s.  8 
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the  Company  as  appears  to  the  Commissioners  of  Inland  Revenue 
to  be  sufficient  to  provide  for  any  sucli  excess  profits  duty  as  may 
become  cliargeable. 

(5)  Any  person  who  is  dissatisfied  vrith  tlie  amount  of  any 
assessment  made  upon  liim  by  tlie  Commissioners  of  Inland 
Revenue  under  this  Part  of  this  Act  may  (except  in  cases  where 
a  special  right  of  appeal  is  given  under  this  Part  of  this  Act) 
appeal  to  the  general  Commissioners  for  the  division  in  which  he 
is  assessed,  or  to  the  special  Commissioners,  and  tliose  Commis- 
sioners shall  have  power  on  any  appeal,  if  they  think  fit,  to 
summon  witnesses  and  examine  them  upon  oath. 

The  power  under  sections  twenty-one  and  twenty-two  of  the 
Income  Tax  Act,  1853,  to  require  an  appeal  in  Ireland  to  the 
special  Commissioners  to  be  reheard  by  the  county  court  judge, 
or  chairman  of  quarter  sessions,  or  recorder,  shall  apply  to  an 
appeal  in  Ireland  under  this  provision. 

Section  fifty-nine  of  the  Taxes  Management  Act,  1880  (which 
relates  to  the  statement  of  a  case  on  a  point  of  law),  shall  apply 
with  the  necessary  modifications  in  the  case  of  any  appeal  to 
the  general  or  special  Commissioners  under  this  section,  or  of  the 
rehearing  of  any  such  appeal  in  Ireland,  and  in  the  case  of  a 
reference  to  the  Board  of  Referees  under  this  Paii.  of  this  Act,  as  it 
applies  in  the  case  of  appeals  to  the  general  or  special  Commis- 
sioners under  the  Income  Tax  Acts. 

(6)  The  duty  assessed  by  the  Commissioners  of  Inland  Revenue 
shall  be  payable  notwithstanding  any  appeal  under  this  section 
except  in  cases  where  the  Commissioners  of  Inland  Revenue  direct 
to  the  contaary,  but  the  Commissioners  shall* make  such  repay- 
ments, if  any,  as  are  necessary  to  give  effect  to  any  decision  on 
appeal  as  soon  as  possible  after  such  decision  has  been  given. 

(7)  The  Commissioners  of  Inland  Revenue  may  make  regula- 
tions with  respect  to  the  assessment  and  collection  of  tlie  excess 
profits  duty  and  the  hearing  of  appeals  under  this  section,  and 
may  by  those  regulations  apply  and  adapt  any  enactments  relating 
to  the  assessment  and  collection  of  income  tax,  or  the  hearing  of 
appeals  as  to  income  tax  by  the  general  or  special  Commissioners, 
which  do  not  otherwise  apply. 

(8)  All  Commissioners  and  other  persons  employed  for  any  pur- 
pose in  connection  with  the  assessment  or  collection  of  excess 
profits  duty  shall  be  subject  to  the  same  obligations  as  to  secrecy 
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witli  respect  to  excess  profits  duty  as  those  persons  are  subject  to 
■with  respect  to  income  tax,  and  any  oath  taken  by  any  such  person 
as  to  secrecy  with  respect  to  income  tax  shall  be  deemed  to  extend 
also  to  S'ecrecy  with  respect  to  excess  profits  duty. 

FOURTH  SCHEDULE. 
Part  I. — Computation  of  Profits. 

1.  The  profits  shall  be  taken  to  be  the  actual  profits  arising  in 
the  accounting  period;  and  the  principle  of  computing  profits  by 
reference  to  any  other  year  or  an  average  of  years  shall  not  be 
followed. 

2.  The  principle  of  the  Income  Tax  Acts  under  which  deductions 
are  not  allowed  for  interest  on  money  borrowed  for  the  purpose  of 
the  trade  or  basiness,  or  for  rent,  or  royalties,  or  for  other  payments 
income  tax  on  which  is  collected  at  the  source  (not  being  payments 
of  dividends  or  payments  for  the  distribution  of  profits),  and  under 
which  profits  or  gains  arising  from  lands,  tenements,  or  heredita- 
ments forming  part  of  the  assets  of  the  trade  or  business  ai'e 
excluded  shall  not  be  followed. 

3.  Deductions  for  wear  and  tear  or  for  any  expenditure  of  a 
capital  nature  for  renewals,  or  for  the  development  of  the  trade  or 
business  or  otherwise  in  respect  of  the  trade  or  business,  shall  not 
be  allowed  except  such  as  may  be  allowed  under  the  Income  Tax 
Acts,  and  if  allowed  shall  be  only  of  such  amount  as  appears 
to  the  Commissioners  of  Inland  Revenue  to  be  reasonably  and 
properly  attributable  to  the  year  or  accounting  period. 

4.  Deductions  shall  not  be  allowed  on  account  of  the  liability  to 
pay,  or  the  payment  of,  .income  tax  or  excess  profits  duty,  but  a 
deduction  shall  be  allowed  (if  not  othei-wise  allowed  by  means  of 
the  adoption  of  the  principle  of  the  Income  Tax  Acts)  for  any  sum, 
■which  has  been  paid  in  respect  of  the  profits  on  accoimt  of  any 
excess  profits  duty  or  similar  duty  imposed  in  any  country  outside 
the  United  Kingdom. 

5.  Any  deduction  allowed  for  the  remuneration  of  directors, 
managers,  and  persons  concerned  in  the  management  of  the  trade 
or  business  shall  not,  imless  the  Commissioners  of  Inland  Revenue, 
owing  to  any  special  circumstances  or  to  the  fact  that  the  i"einu- 
neration  of  any  managers  or  managing  directors  depends  on  the 
profits  of  the  trade  or  business,  otherwise  direct,  exceed  the  sums 

8(2) 
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allowed  for  those  purposes  in  the  last  pre-war  trade  year  or  a 
proportionate  part  thereof  as  the  case  requires,  and  no  deduction 
shall  be  allowed  in  respect  of  any  transaction  or  operation  of  any, 
nature,  where  it  appears,  or  to  the  extent  to  which  it  appears,  that 
the  transaction  or  operation  has  artificially  reduced  the  amount 
to  be  taken  as  the  amount  of  the  profits  of  the  trade  or  business 
for  the  purposes  of  this  Act. 

6.  Where  any  company,  either  in  its  own  name  or  tliat  of  a 
nominee,  owns  the  whole  of  the  ordinary  capital  of  any  other 
company  carrying  on  the  same  trade  or  business  or  so  much  of 
that  capital  as  under  the  general  law  a  single  shareliolder  can 
legally  own,  the  provisions  of  Part  III.  of  this  Act  as  to  exoess 
profits  duty  and  the  pre-war  standard  of  profits  shall  apply  as  if 
that  other  company  were  a  branch  of  the  first-named  company, 
and  the  profits  of  tlie  two  companies  shall  not  bo  separately 
assessed. 

7.  Where  in  the  case  of  any  trade  or  business — 

(a)  the  percentage  standard  is  adopted  as  the  pre-war  standard 

of  profits;  and 

(b)  the  net  result  of  the  trade  or  business  during  the  three  last 

pre-war  trade  years  has  shown  a  loss;  and 

(c)  any  part  of  the  profits  has  been  appKed  in  extinction  of 

that  loss; 
then  in  estimating  the  profits  a  deduction  shall  be  allowed  equal  to 
the  amount  of  profits  so  applied. 

8.  In  estimating  the  profits  no  account  shall  be  taken  of  income 
i-eceived  from  investments  except  in  the  case  of  life  assurance  busi- 
nesses and  businesses  where  the  principal  business  consists  of 
the  making  of  investments.  Where  account  is  taken  of  any  such 
income' — 

(a)  any  variation  in   the   value  of   any  of   those  inviestments' 

which  appears  to  the  Commissioners  of  Inland  Revenue 
not  to  be  due  to  a  variation  in  profits  shall  also  be  taken 
into  account;  and 

(b)  where  the  income  has  been  derived  from  profits  in  respect 

of  which  any  payment  or  repayment  of  excess  profits 
duty  has  been  made  under  this  Act,  such  deduction  or 
addition  shall  bo  made  in  computing  the  profits  as  wiU 
make  proper  allowance  for  that  payment  or  repayment 
of  duty. 
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9.  In  computing-  the  total  profits  of  a  local  authority  from  any 
trades  or  businesses  carried  on  by  that  authority  the  total  amount 
which  is  required  to  be  raised  by  them,  out  of  the  rates  or  other- 
wise, for  sinking-  fund  purposes  in  connection  with  those  trades 
or  businesses  shall  be  allowed  as  a  deduction. 

10.  In  the  case  of  societies  registered  under  the  Industrial  and 
Provident  Societies  Acts  the  excess  profits  duty  shall  be  charged  on 
the  sum  by  which  the  profits  per  member  for  the  accounting  period 
(including  any  surplus  arising  from  transactions  with  members) 
exceed  the  like  profits  per  member  in  the  pre-war  trade  year  or 
average  of  years  talven  as  the  basis  of  computation  for  the  purpose 
of  the  pre-war  standard  of  profits,  multiplied  by  the  number  of 
members  in  the  accounting  period. 

11.  In  the  case  of  any  contract  extending  beyond  one  account- 
ing period  from  the  date  of  its  commencement  to  the  completion 
thereof  and  only  partially  performed  in  any  accounting  period 
there  shall  (unless  tlie  Commissioners  of  Inland  Revenue,  owing 
to  any  special  circumstances,  other^vise  direct)  be  attributed  to 
each  of  the  accounting  periods  in  which  such  contract  was  par- 
tially performed,  such  proportion  of  the  entire  profits  or  loss  or 
estimated  profits  or  loss  in  respect  of  the  complete  performance 
of  the  contract  as  shall  be  properly  attributable  to  such  account- 
ing periods  respectively,  having  regard  to  the  extent  to  which  the 
contract  was  performed  in  such  periods. 


Part  II. — Pre- War  Standard. 

1.  The  profits  of  any  pre-war  trade  year  shall  be  computed  on 
the  same  principles  and  subject  to  the  same  provisions  as  the 
profits  of  the  accounting  period  are  computed. 

2.  Where  the  accounting  period  for  which  the  excess  profits 
duty  is  to  be  assessed  is  less  than  a  year,  tlie  amount  of  the  pre-war 
standard  of  profits  shall  be  proportionately  reduced. 

3.  Where  it  is  shown  to  the  satisfaction  of  the  Commissioners 
of  Inland  Revenue  in  the  case  of  any  trade  or  business  that  the 
three  last  pre-war  trade  years  have  been  years  of  abnormal  de- 
pression, any  four  of  the  last  six  pre-war  trade  years  may  be 
substituted  for  the  purposes  of  tlie  pre-war  standai-d  of  profits 
for  any  two  of  the  tiiree  last  pre-war  trade  years. 

The  three  last  pre-war  trade  years  shall  not  be  considered  as 
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years  of  abnormal  depression  unless  the  average  profits  of  those 
years  have  been  at  least  twenty-five  per  cent,  lower  than  the 
average  profits  of  the  preceding  three  years. 

4.  Where  o^ving  to  the  recent  commencement  of  a  trade  or  busi- 
ness there  have  not  been  three  pre-war  trade  years,  but  there  have 
been  two  pre-war  trade  years,  the  pre-war  standard  of  profits  shall 
be  taken  to  be  the  amount  of  the  profits  arising  from  the  trade  or 
busines-s  on  the  average  of  those  two  years  or,  at  the  option  of  the 
taxpayer,  the  profits  arising  from  the  trade  or  business  during  the 
last  of  those  two  years,  and  where  there  have  not  been  tAvo  pre- 
war trade  years,  but  there  has  been  one  pre-war  trade  yeai-,  the 
pre-Avar  standard  of  profits  shall  be  taken  to  be  the  profits  arising 
from  the  trade  or  business  during  that  year;  and  where  there  has 
not  been  one  pre-war  trade  year,  the  pre-war  standard  of  profits 
shall  be  taken  to  be  the  statutory  percentage  on  tlie  average 
amount  of  capital  employed  in  the  trade  or  business  during  the 
accounting  period. 

Where  the  trade  or  business  is  an  agency  or  business  of  a 
nature  involving  capital  of  a  comparativel}^  small  amount,  the 
pre-war  standard  of  profits  shall  be  computed  by  reference  to  the 
profits  arising  from  any  trade,  business,  office,  employment  or 
profession  of  any  sort,  whether  liable  to  excess  profits  duty  oi* 
not,  carried  on  by  the  agent  or  other  person  before  his  new  trade 
or  business  commenced  as  if  it  Avas  the  same  trade  or  business; 
but  only  to  the  extent  to  whicli  the  income  from  the  former  trade, 
business,  office,  employment  or  profession  has  been  diminished. 

5.  W^here  since  the  commencement  of  tlie  three  last  pre-war 
trade  years  a  trade  or  business  has  changed  ownership,  the  provi- 
sions of  this  Part  of  this  Schedule  shall  apply  as  if  a  new  trade 
or  business  had  been  commenced  on  the  change  of  ownership, 
except  in  cases  when  the  taxpayer  makes  an  application  that  the 
provisions  of  Part  III.  of  this  Act  and  this  Schedule  should 
apply  as  if  the  trade  or  business  had  not  chang-ed  ownership, 
but  in  that  case  such  modifications  (if  any)  shall  be  made  in  the 
application  of  this  Schedule  as  may  be  necessary  to  make  the 
basis  on  which  the  profits  standard  is  computed  the  same  as  that 
on  which  the  profits  of  the  accounting  period  are  computed. 

G.  It  is  hereby  declared  that,  where  any  business  or  trade  is 
confined  to  the  mana.gement  of  any  particular  assets,  but  power 
exists  to  substitute  other  assets  for  those  particular  assets  or  any 
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of  them,  such  a  substitution  shall  not  be  deemed,  for  the  pur- 
poses of  Part  III.  of  this  Act,  to  constitute  a  change  of  owner- 
ship of  the  business;  but,  where  any  such  substitution  has  been 
carried  out  by  the  sale  of  assets  and  the  purchase  of  other  assets,, 
the  capital  of  the  trade  or  business  shall  be  taken  to  be  increased 
or  decreased,  as  the  case  may  be,  only  by  the  amount  of  the. 
difference  between  the  price  of  the  assets  purchased  and  tlie  price 
obtained  for  the  assets  sold,  and  the  capital  representing  the 
assets  purchased  shall  be  estimated  on  the  same  basis  for  all  the 
purposes  of  Part  III.  of  this  Act. 

Part  III. — Capital. 

1.  The  amount  of  the  capital  of  a  trade  or  business  shall,  so 
far  as  it  does  not  consist  of  money,  be  taken  to  be — 

(a)  so   far  as  it  consists  of  assets  acquired  by  purchase,  the 

price  at  which  those  assets  were  acquired,  subject  to 
any  proper  deductions  for  wear  and  tear  or  replacement, 
or  for  unpaid  purchase  money;  and 

(b)  so  far  as  it  consists  of  assets  being  debts  due  to  the  trade 

or  business,  the  nominal  amount  of  those  debts  subject 
to  any  reduction  which  has  been  allowed  in  respect  of 
those  debts  for  income  tax  purposes;  and 

(c)  so  far  as  it  consists  of  any  other  assets  which  have  not  been 

acquired  by  purchase,  the  value  of  the  assets  at  the  time 
when  they  became  assets  of  the  trade  or  business,  subject 
to  any  proper  deductions  for  wear  and  tear  or  replace- 
ment. 
Nothing  in  this  Part  of  this  Schedule  shall  prevent  accumulated 
profits  employed  in  the  business  being  treated  as  capital. 

2.  Any  capital  the  income  on  which  is  not  taken  into  account 
for  the  purposes  of  Part  I.  of  this  Schedule,  and  any  borrowed 
money  or  debts,  shall  be  deducted  in  computing  the  amount  of 
capital  for  the  purposes  of  Part  III.  of  this  Act. 

3.  Where  any  asset  has  been  paid  for  otherAvLse  than  in  cash, 
the  cost  price  of  that  asset  shall  be  taken  to  be  the  value  of  the 
consideration  at  the  time  the  asset  was  acquired,  but  where  a 
ti'ade  or  business  has  been  converted  into  a  company  and  the 
shares  in  tlie  company  are  wholly  or  mainly  held  by  tJie  person 
■who  was  owner  of  tlie  trade  or  business,  no  value  shall  be  attached 
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to  those  eliares  so  fai-  as  they  are  represented  bv  goodwill  or 
othenvise  tliaa  b}-  material  assets  of  the  company  unless  the  Com- 
missioners of  Inland  Revenue  in  special  circumstances  otherwise 
direct.  Pat-ents  and  secret  processes  shall  be  deemed  to  be  material 
assets. 


STATUTORY  RULES  AND  ORDERS,  1916. 

No.  1. 


EXCESS  PROFITS  DUTY. 

Regulations,  dated  January  6,  1916,  prescribed  by  the  Com- 
missioners OF  Inland  Revenue  under  section  45  (7),  of  the 
Finance  (No.  2)  Act,  1915  (5  &  6  Geo.  5,  c.  89). 

1.  Subject  to  the  express  provisions  of  the  Act  and  these  regu- 
lations, the  sections  of  the  Income  Tax  Acts  enumerated  in  the 
schedule  to  these  regulations  shall,  \vith  the  modifications  therein 
described,  apply  to  the  assessment  and  collection  of  excess  profits 
duty  and  the  hearing  of  appeals  in  connection  therewith. 

2.  If  in  any  case  any  person  required  b}'  law  to  make  a  return 
fails  to  do  so,  or  if  the  return  made  by  him  appears  to  the  Com- 
missioners of  Inland  Revenue  to  be  incorrect  or  insufficient,  the 
Commissioners  may,  without  prejudice  to  the  enforcement  of  any 
penalty  which  may  have  been  incurred,  make  an  assessment  of 
excess  profits  duty  according  to  the  best  of  their  judgment. 

3.  Notice  of  an  assessment  shall  be  sei'ved  on  the  person  charged 
or  on  the  person  in  whose  name  he  is  charged. 

4.  A  notice  of  assessment  under  the  Act  may  be  delivered  to 
the  person  on  whom  it  is  intended  t^  he  served,  or  served  upon 
him  by  post. 

Service  by  post  in  this  regulation  shall  have  the  same  meaning 
as  in  the  Interpretation  Act,  1889. 

5.  Any  person  dissatisfied  with  the  amount  of  any  assessment 
made  upon  him  maj^  at  any  time  within  thirty  days  from  the  date 
of  the  service  of  notice  of  assessment,  or  wuthin  such  further  time 
as  the  Commissioners  of  Inland  Revenue  mav  allow,  give  notice  to 
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the  Surveyor  of  Taxes  named  in  the  notice  of  assessment  of  his 
intention  to  appeal  against  the  amount  of  tlie  assassment,  and 
every  such  notice  shall  specify  the  grounds  of  appeal,  and,  in 
England,  Scotland  and  Wales,  whether  the  appellant  desires  that 
the  appeal  shall  be  heard  by  the  General  Commissioners  or  the 
Special  Commissioners. 

6.  With  reference  to  any  notice  of  appeal  and  to  the  hearing 
of  an  appeal,  the  General  or  Special  Commissioners,  as  the  case 
may  be,  shall,  subject  to  the  provisions  of  the  Act,  and  to  any 
regulations  made  thereunder,  have  all  such  powers  in  relation 
to  any  matter  of  appeal  as  are  possessed  by  them  in  relation  to 
notices  of  appeal  and  the  hearing  of  appeals  under  any  Act  for 
the  time  being  in  force  relating  to  income  tax.  The  General  or 
Special  Commissioners  shall  certify  in  writing  to  the  appellant 
and  to  the  Commissioners  of  Inland  Revenue  after  determining 
any  appeal  their  decision  and  the  amount,  if  any,  by  which  any 
assessment  has  been  thereby  altered. 

7.  The  Commissioners  of  Inland  Revenue  may  be  represented 
on  the  hearing  of  an  appeal  by  any  person  nominated  in  that 
behalf  by  them,  and  any  person  so  nominated  shall  have  the  same 
powers  with  reference  to  appeals  as  may  for  the  time  being  be 
exercised  by  a  Surveyor  of  Taxes  with  reference  to  appeals  re- 
lating to  income  tax. 

8.  A  Surveyor  of  Taxes  may  for  any  pui-pose  in  connection 
with  the  assessment  and  collection  of  the  duty  and  the  hearing  of 
appeals  make  use  of  or  produce  in  evidence  any  returns,  corre- 
spondence, schedules,  accounts,  statements,  or  other  documents  to 
which  lie  has  had  or  may  have  lawful  access  for  the  purposes  of 
income  tax,  and  shall  have  the  same  right  to  examine  all  accounts, 
schedules  and  statements  furnished  to  the  General  or  Special  Com- 
missioners 35  he  has  in  the  case  of  appeals  relating  to  income  tax. 

9.  Any  barrister  or  solicitor  or  member  of  an  incorporated 
society  of  accountants  may  be  heard  by  the  General  or  Special 
Commissioners  on  an  appeal. 

10.  No  Commissioner  interested  in  his  own  right,  or  in  the 
right  of  any  other  person,  in  any  matter  under  appeal  shall  take 
part  in  or  be  present  at  the  hearing  or  determination  thereof. 

11.  The  Commissioners  of  Inland  Revenue  may  make  additional 
assessments  in  any  case  where  they  deem  it  necessary  at  any  time 
within  three  years  from  the  date  of  the  first  assessment: 
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Provided  that  no  such  additional  assessment  shall  be  made  in 
any  case  where  an  assessment  has  been  reduced  by  the  General  or 
Special  Commissioners  upon  an  appeal  or  by  any  Court  by  which 
an  appeal  has  been  re-heard. 

12.  Any  notices  required  to  be  given  to  the  Commissioners  of 
Inland  Eevenue  may  be  given  either  to  the  Commissioners  at 
their  principal  office  in  London,  or  to  the  Sui'veyor  of  Taxes 
acting  for  the  dis'trict  in  which  the  person  giving  such  notLce 
resides  or  carries  on  business. 

13.  In  these  regulations,  unless  the  context  otherwise  requires, 
the  expression  "  Surveyor  of  Taxes  "  means  a  surveyor  as  defined 
by  the  Taxes  Management  Act,  1880,  and  "  the  Act "  means  the 
Finance  (No.  2)  Act,  1915. 

By  order  of  the  Commissioners  of  Inland  Revenue, 

P.  Thompson, 

Secretai'y. 
6th  January,  1916. 

Schedule. 
Income  Tax  Act,  1842  (5  d  6  Vict.  c.  35):  — 
Section  40. 

„       41,  save  in  so  far  as  it  relates  to  a  married  woman. 
„       44. 

„       51,  save  in  so  far  as  it  relates  to  a  married  Avoman. 
„     100,  Schedule  D,  rules  applying  to  the  first  and  second 
cases  of  that  schedule,  rule  3,  down  to  and  includ- 
ing the  words  "  and  no  separate  statement  shall  be 
allowed  in  any  case  of  partnership." 
Taxes  Management  Act,  1880  (43  &  44  Yict.  c.  19):  — 
Section  15,  sub-sections  (2)  and  (5). 

,,       55,  down  to  and  including  the  words  "  the  several  par- 
ticulars on  which  the  charge  is  made." 
Fbiance  Act,  1907  (7  Edw.  7,  c.  13):  — 

Section  22,  sub-section  (2). 
Fin<ince  Act,  1914  (4  c^  5  Geo.  5,  c.  10):  — 

Section  10,  sub-section  (2). 
Finance  {No.  2)  Act,  1915  (5  d  6  Geo.  5,  c.  89):  — 
Section  31. 
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FINANCE  ACT,  1916. 
(6  &  7  Geo.  5,  c.  24.) 

Part  III. 
Excess  Profits  Duty. 

45.  Continuance  and  increase  of  rate  of  excess  profits  duty."] — 
(1)  The  Finance  (No.  2)  Act,  1915  (in  tliis  Pait  of  this  Act 
referred  to  as  the  principal  Act),  shall,  so  far  as  it  relates  to  excess 
profits  duty,  appl}-,  unless  Parhament  otherwise  determines,  to 
any  accounting'  period  ending  on  or  after  the  first  day  of  July 
nineteen  hundred  and  fifteen  and  before  the  first  day  of  August 
nineteen  hundi'&d  and  seventeen,  as  it  applies  to  accounting  periods 
ended  after  the  fourth  day  of  August  nineteen  hundred  and  four- 
teen and  before  the  said  first  day  of  July. 

(2)  Section  thirty-eight  of  the  principal  Act  shall,  as  respects 
excess  profits  arising  in  any  accounting  period  beginning  after 
the  expiration  of  a  year  from  the  commencement  of  the  first 
accounting  period,  have  effect  as  if  sixty  per  cent,  of  the  excess' 
•were  substituted  as  the  rate  of  duty  for  fifty  per  cent,  of  the 
excess. 

Where  part  of  an  accounting  period  is  after  and  part  before 
the  date  of  the  expiration  of  a  year  from  the  commencement  of 
the  first  accounting  period,  the  total  excess  profits  and  any  defi- 
ciencies or  losses  arising  in  the  accou.nting  period  shall  be  appor- 
tioned between  the  time  up  to  and  including,  and  the  time  after, 
that  date  in  proportion  to  the  lengtli  of  those  times  respectively, 
and  the  rate  attributable  to  tlie  time  after  and  the  time  before 
and  including  that  date  shall  respectively  be  sixty  and  fifty  per 
cent,  of  the  excess. 

In  the  case  of  trades  or  businesses  commencing  after  the  fourth 
day  of  August  nineteen  hundred  and  fourteen,  the  rate  of  duty 
shall  be  sixty  per  cent,  of  the  excess  in  respect  of  any  accounting 
period  ending  after  the  fourth  day  of  August  nineteen  hundred 
and  fifteen. 

In  calculating  any  repayment  or  set  off  under  sub-section  (3) 
of  section  thirty-eight  of  the  principal  Act  any  amount  to  be 
repaid  or  set  off  on  account  of  a  deficiency  or  loss  arising  in  any 
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period  in  respect  of  which  duty  would  be  payable  at  the  rate  of 
fifty  per  cent,  of  the  exces-s,  shall  be  calculated  by  reference  to 
that  rate  of  duty. 

Any  additional  duty  payable  by  vii'tue  of  this  section  in  respect 
of  a  past  accounting  period  may  be  assessed  and  recovered  not- 
witlistanding  that  duty  has  already  been  assessed  in  respect  of 
that  period. 

(3)  It  shall  be  the  duty  of  every  person  chargeable  to  excess 
profits  duty  under  Part  III.  of  the  principal  Act,  as  extended 
by  this  Act,  if  he  has  not  previously  given  notice  of  his  liability 
to  be  charged  with  excess  profits  duty  in  respect  of  any  accounting 
period,  to  give  notice  to  the  Commissioners  of  Inland  Eevenue 
before  the  expiration  of  two  months  after  the  termination  of  any 
accounting  period  in  respect  of  which  he  is  chargeable,  or,  if  the 
accounting  period  terminated  before  the  passing  of  this  Act,  witliin 
one  month  after  the  passing  of  this  Act. 

If  any  person  fails  to  give  the  notice  required  by  this  provision 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding* 
one  hundred  pomids,  and  to  a  further  fine  not  exceeding  ten  pounds 
a  day  for  every  day  during  which  the  offence  continues  after 
conviction  therefor. 

46.  Increase  of  rate  of  excess  mineral  rights  duty.] — (1)  Section 
forty-tliree  of  the  principal  Act  (which  relates  to  excess  mineral 
rights  duty)  shall  have  effect  as  if  sixty  per  cent,  of  the  excess 
were  substituted  as  the  rate  of  duty  for  fifty  per  cent,  of  the 
excess,  in  the  case  of  minerals  which  have  become  subject  to  a 
mining  lease  after  the  fourth  day  of  August  nineteen  hundred 
and  fourteen  for  all  accounting  years,  and  in  the  case  of  otlier 
minerals  for  any  accounting  year  ending  after  the  completion  of 
the  first  accounting  year,  and  any  additional  duty  may  be  recovered 
accox'dingly. 

(2)  It  is  hereby  declared  that  the  words  in  subsection  (1)  of 
section  forty-three  of  the  principal  Act  "  assets  of  any  trade  or 
business  "  refer  only  to  assets  of  the  trade  or  business  of  the  person 
receiving  the  rent  for  the  right  to  work  the  minerals  or  for  the 
mineral  way  leaves. 

47.  Connputation  of  excess  profits  duty  in  case  of  sale  of  ships.'] 
— Where  any  ship  has  been  sold  since  the  fourth  day  of  August 
nineteen  hundi-ed  and  fourteen,  in  such  circumstances  that  the 
profits  of  the  saJe  are  not  the  profits  of  a  trade  or  business,  the 
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following  special  provisions  shall,  if  the  Commissioners  of  Inland 
Eevenue  so  require,  be  applied  in  the  computation  of  the  liability 
to  excess  profits  duty  in  respect  of  the  profits  arising  from  tlie 
use  of  the  ship: — 

(a)  The  pre-war  standard  of  profits  of  the  purchaser   as  re- 

spects the  ship  shall,  where  the  standard  of  the  trade  or 
business  of  the  vendor  is  a  profits  standard,  be  calculated 
by  i-eferenoe  to  the  profits  a.rising  from  the  use  of  the 
ship  during  the  pre-war  trade  years,  and  shall  be  ascer- 
tained in  accordance  vnth  the  provisions  of  the  principal 
Act,  but  calculated,  where  necessary,  as  if  the  use  of 
the  ship  were  a  separate  business;  and  where  that  stan- 
dard is  a  percentage  standard  the  pre-war  standard  of 
profits  as  respects  the  ship  shall  be  the  same  as  if  the 
ship  had  not  been  sold,  or,  in  the  case  of  a  ship  which 
was  used  for  the  first  time  after  the  fourth  day  of  August, 
nineteen  hundred  and  fourteen,  shall  be  calculated  by 
reference  to  the  capital  represented  by  the  ship  at  the 
date  when  it  was  first  used;  and  the  pre-war  standaxd 
of  profits  of  the  trade  or  business  of  the  verwlor  ajid 
of  the  purchaser  shall  respectively  be  reduced  and  in- 
creased as  the  case  may  require,  with  any  adjustments 
which  may  be  necessary  to  meet  the  case  of  borrowed 
money  or  unpaid  purchase  money  or  other  similar 
matters : 

(b)  For  the  purpose  of  estimating  separately  the  pix)fits  arising 

from  the  use  of  the  ship,  an  apportionment  shall,  where 
necessaj-y,  be  made  of  the  total  profits  of  the  trade  or 
business  in  which  the  ship  has  been  used,  regard  being 
had  to  the  eai-nings  of  the  ship  as  compared  with  the 
earnings  of  the  otlier  assets  employed  in  the  trade  or 
business : 

Any  appeal  under  subsection  (5)  of  section  forty-five 
of  the  principal  Act,  so  far  as  it  involves  any  question 
of  an  apportionment  under  this  provision,  shall  bo  to 
the  Special  Commissioners: 

(c)  The  power  to  require  returns  under  subsection  (1)  of  section 

forty-four  of  the  principal  Act  shall  include  power  for 
the  Commissioners  of  Inland  Eevenue  to  require  any 
vendor  of  the  ship  to  give  such  information  to  them  and 
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to  the  purchaser  as  the  Commissioners  think  necessaiy 
in  order  to  enable  the  provisions  of  this  section  to  be 
carried  into  effect: 

(d)  Nothing  in  subsection  (3)  of  section  forty  of  the  principal 

Act  or  in  paragraph  3  of  Part  I.  of  the  Fourth  Schedule 
to  the  principal  Act  shall  operate  so  as  to  enable  the 
purchaser  of  the  ship  to  obtain  any  greater  relief  than 
could  have  been  obtained  by  the  vendor  if  the  ship  had 
not  been  sold,  other  than  relief  in  connection  with  ex- 
penditure by  the  purchaser  on  improvements  or  repairs: 

(e)  In  the  application  of  section  forty-one  of  the  principal  Act 

to  any  trade  or  business  whose  pre-war  standard  of  profits 
has  been  determined  or  adjusted  under  this  section  any 
increase  or  decrease  of  capital  attributable  to  the  pur- 
chase or  sale  of  the  ship  shall  be  disregarded,  and  where 
any  such  determination  or  adjustment  has  taken  place 
both  in  respect  of  the  sale  of  a  ship  and  the  purchase  of 
another  ship  for  the  same  trade  or  business,  paragraph  6 
of  Part  II.  of  the  Fourth  Schedule  to  the  principal  Act 
shall  not  apply. 
48.  Adjustment  of  excess  profits  duty  and  munitions  Exchequer 
payments  in  case  of  controlled  establishments.] — (1)  The  Com- 
missioners of  Inland  Hevenue  may  treat  any  sums  actually  paid 
in  respect  of  munitions   Exchequer  payments,  which  appear  to 
the  Commissioners  to  be  attributable  to  the  same  period  and  sub- 
ject matter  as  that  for  which  excess  profits  duty  is  to  be  paid,  as 
a  payment  on  account  of  excess  profits  duty,  or,  if  the  amount  of 
the   munitions   Exchequer  payments  is  larger  than  the  amount* 
payable  as  excess  profits  duty,  as  extinguishing  the  duty  for  the 
purposes  of  collection;    and  may  arrange  vnih  the  Minister  of 
Munitions,  if  in  any  case  excess  profits  duty  is  paid  before  the 
munitions  Exchequer  payment,  for  the  deduction  of  excess  profits 
duty  payments  from  any  sums  to  be  collected  in  respect  of  muni- 
tions Exchequer  payments  which  appear  to  the  Commissioners  to 
be  attributable  to  the  same  period  and  subject  matter  as  that  for 
which  the  excess  profits  duty  payments  have  been  made,  or,  if 
the  amount  of  the  excess  profits  duty  payments  is  gi'eater  than 
the  amount  to  be  collected  on  account  of  munitions   Exchequer 
payments,  for  the  extinction  of  the  amount  to  be  so  collected. 
For  the  purpose  of  determining  the  period  to  which  any  profits 
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are  to  be  attributed  under  this  section,  profit,s  shall  be  deemed  to 
accrue  from  day  to  day  at  a  uniform  rate. 

(2)  Any  excess  profits  duty  and  any  munitions  Exchequer  pay- 
ments which  are  remitted  under  this  section  for  the  purpose  of 
collection  shall  not  be  deemed  to  have  been  paid  for  the  purposes 
of  section  thirty-five  of  the  principal  Act  (which  relatas  to  com- 
putation of  profits  and  gains  in  relation  to  excess  profits  duty)  as 
extended  by  this  Act. 

(3)  Deductions  shall  not  be  allowed  on  account  of  munitions 
Exchequer  payments  in  computing  profits  for  the  purpose  of  excess 
profits  duty. 

49.  Provisions  as  to  directors'  fees.] — (1)  Wliei^  the  pre-war 
standard  of  profits  is  taken  to  be  the  percentage  standard  or  is 
calculated  by  reference  to  the  statutory  percentage  in  the  case  of 
any  trade  or  business  owned  or  carried  on  by  a  company  or  other 
body  coi-porate  whose  directors  have  a  controlKng  interest,  the 
Commissioners  of  Inland  Revenue  may,  if  they  think  fit,  as  respects 
any  accounting  period,  including  a  past  accounting  period,  for  the 
pui'pose  of  the  provisions  relating  to  the  statutory  percentage  and 
for  the  purpose  of  the  determination  and  computation  of  profits 
under  Part  I.  of  the  Fourth  Schedule  to  the  principal  Act,  treat 
the  company  or  body  corporate  as  if  it  were  a  firm  and  not  a 
company  or  body  corporate  and  the  directors  or  any  of  them  as  if 
they  were  partners  in  the  firm. 

(2)  If  as  respects  any  accounting  period  ending  on  or  after 
the  first  day  of  July  nineteen  hundred  and  fifteen,  the  Commis- 
sioners of  Inland  Revenue  refuse  to  allow  a  deduction  in  respect 
of  any  increase  in  the  remuneration  of  directors  of  any  trade  or 
business,  and  the  taxpayer  is  required  to  pay  excess  profits  duty 
in  respect  of  the  disallowed  deduction,  the  taxpayer  shall  be  en- 
titled to  recover  from  any  such  director  the  amount  which  the 
taxpayer  has  paid  by  way  of  excess  profits  duty  in  respect  of  the 
increase;  but  any  amount  so  recovered  shall,  unless  the  Commis- 
sioners otherwise  direct,  be  treated  as  excess  profits  duty  paid  by 
the  director  from  whom  it  is  recovered  and  not  as  excess  profits 
duty  paid  by  the  taxpayer. 

(3)  In  this  section,  the  expression  "  directors "  includes  any 
managers  or  persona  concerned  in  the  management  of  the  trade  or 
business  who  are  remunerated  out  of  the  funds  of  the  trade  or 
business. 
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50.  Further  provision  as  to  profits  applied  in  extinction  of 
previous  losses.] — Paragraph  7  of  Part  I.  of  the  Fourth  Schedule 
of  the  principal  Act  (which  allows  deductions  to  be  made  in 
respect  of  profits  applied  in  extinction  of  losses)  shaU  apply  to  a 
case  where  the  capital  account  of  any  trade  or  business  shows  a 
debit  balance  as  it  appHes  to  a  case  where  the  percentage  standard 
is  adopted  as  the  pre-war  standard  of  profits. 

51.  Provision  as  to  accounting  period.] — It  is  hereby  declared 
that,  for  the  purpose  of  subsection  (2)  of  section  thirty-eight  of 
the  principal  Act,  any  period  for  which  the  books  of  a  trade  or 
business  have  been  actually  made  up  for  any  interim  or  other 
purpose  in  such  a  manner  that  the  profits  for  that  period  can  be 
readily  ascertained  is  (Avithout  prejudice  to  the  powers  of  the 
Commissioners  of  Inland  Revenue  under  that  provision)  to  be 
taken  as  an  accounting  period,  notwithstanding  that  under  the 
articles  of  association  of  the  company  carrying  on  the  trade  or 
business  or  under  any  other  regulations  affecting  the  carrying  on 
of  the  trade  or  business  the  accounts  are  also  required  to  be  made 
up  for  some  other  period,  and  notwithstanding  that  such  accounts 
are  not  issued. 

52.  Provision  as  to  accumulating  profits.] — It  is  hereby  de- 
clared that,  for  the  purpose  of  excess  profits  duty,  profits  of  any 
trade  or  business  arising  and  accumulating  during  any  accounting 
period  axe  not,  during  tliat  period,  to  be  treated  as  accumulated 
profits  within  the  meaning  of  Part  III.  of  the  Fourth  Schedule  to 
the  principal  Act,  or  as  capital  employed  in  the  trade  or  business. 

53.  Application  of  section  35  of  the  Finance  (No.  2)  Act,  1915, 
to  munitions  Exchequer  payments.] — Section  thirty-five  of  the 
principal  Act  (which  relates  to  the  computation  of  profits  and 
gains  for  the  purpose  of  income  tax  in  relation  to  excess  profits 
duty)  shall  apply  to  sums  actually  paid  in  respect  of  munitions 
Exchec|uer  payments  as  it  applies  to  excess  profits  duty,  except 
that  the  relief  to  the  taxpayer  under  subsection  (2)  of  that  section 
shall  in  all  cases  be  given  by  means  of  repayment  and  not  by 
deduction. 

54.  Deposit  of  sums  for  payment  of  excess  profits  duty.] — Any 
person  may  deposit  Avith  the  Commissioners  of  Inland  Revenue 
any  sums  for  the  purpose  of  satisfying  any  excess  profits  duty 
■which  may  thereafter  become  payable  by  him;  and  sums  so  de- 
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posited  shall  be  applied  in  payment  of  any  such  duty  as  and  when 
it  becomes  payable. 

In  calculating  the  amount  to  be  so  applied  in  payment  of  duty, 
interest  shall  be  allowed  at  such  rate  as  may  for  the  time  being? 
be  determined  by  the  Treasury. 

55.  Amendment  of  section  40  (3)  o/  the  principal  .4c^  J— Sub- 
section (3)  of  section  forty  of  the  principal  Act  (which  provides 
amongst  other  things  for  the  reference  of  certain  mattars  for  the 
decision  of  a  board  of  referees)  shall,  whei-e  the  application  for 
euch  a  reference  is  made  in  respect  of  a  trade  or  business  carried 
on  in  a  controlled  establishment  within  the  meaning  of  Part  II. 
of  the  Munitions  of  War  Act,  1915,  and  relates  to  an  accounting 
period  during  any  part  of  which  the  establishment  has  been  so 
controlled,  and  to  the  postponement  or  suspension  of  renewals  or 
repairs,  or  to  exceptional  depreciation  or  obsolescence  of  assets, 
or  to  the  necessity  in  connexion  with  the  present  war  of  providing 
plant,  have  effect  as  though  a  referee  or  board  of  referees  ap- 
pointed or  designated  by  the  Minister  of  Munitions  for  the  purpose 
were  substituted  for  the  board  of  referees  under  the  principal 
Act. 

56.  Exemption  from  excess  profits  duty  of  businesses  carried 
on  under  the  Court.'] — In  the  case  of  any  trade  or  business  which 
by  reason  of  its  being  unable  to  pay  its  debenture  holders  or  cre- 
ditors is  being  carried  on  by  a  liquidator,  receiver,  or  trustee  under 
the  Court,  no  excess  profits  duty  shall  be  levied  or  paid  until 
provision  has  been  made  for  payment  of  such  unpaid  debenture 
holders  or  creditors. 

57.  Definition.'] — In  this  Part  of  this  Act  the  expression  "  muni- 
tions Exchequer  payments  "  means  any  sums  paid  into  the  Ex- 
chequer under  section  four  of  the  Munitions  of  War  Act,  1915, 
on  account  of  the  excess  of  the  net  profits  of  a  controlled  estab- 
lishment. 

****** 

69.  Part  III.  of  this  Act  shall  be  construed  together  witli 
Part  III.  of  the  Finance  (No.  2)  Act,  1915. 
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MUNITIONS  OF  WAR   (AMENDMENT)  ACT,   1916. 
(5  &  6  Geo.  5,  c.  99.) 

11.  Amendment  of  section  jour  of  principal  Act.^j — Subsection. 
(2)  of  section  four  of  the  principal  Act  shall  be  read  as  if  the 
■words  "  or  to  any  agreement  existing  before  the  establishment 
became  a  controlled  establishment,  between  the  o^vner  of  the 
establishment  and  an  employee  with  regard  to  any  periodical  in- 
crease of  remuneration"  were  inserted  after  the  words  "nineteen 
hundred  and  fifteen." 

"19.  Minor  amendments  of  pri-ncipal  Act.'] — In  subsection  (3)  of 
section  five  of  the  principal  Act,  after  the  words  "  affords  no- 
standai'd  of  comparison  "  there  shall  be  inserted  the  words  "  or 
that  no  such  average  exists,"  and  after  the  words  "  if  he  thinks 
just,  allow,"  tliere  shall  be  inserted  the  words  "or  require."  *  *  * 

23.  Exclusion  of  Arbitration  Act,  1889.] — The  Arbitration  Act, 
1889  (52  &  53  Vict.  c.  49),  shall  not  apply  to  any  reference  to  any 
referee  or  board  of  referees  under  the  principal  Act  or  tliis  Act 
or  the  rules  made  thereunder. 

24.  Effect  of  revocation  of  orders.'^ — Where  the  Minister  of 
Munitions  makes  an  order  revoking  any  order  previously  made 
by  him  under  section  four  of  the  principal  Act,  the  order  so  re- 
voked shall,  if  that  order  has  not  been  in  operation  for  more 
than  three  months  and  was  made  under  a  misapprehension  and 
the  revoking  order  so  directs,  be  treated  for  ajl  or  any  of  the 
purposes  thereof  as  if  it  had  never  had  effect. 

25.  Provision  as  to  rules.] — Rules  and  regulations  made  under 
the  principal  Act  as  amended  by  this  Act  shall  not  be  deemed  to 
be  statutory  rules  within  the  meaning  of  section  one  of  the  Rules 
PubKcation  Act,  1893  (56  &  57  Vict.  c.  66). 
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STATUTORY  RULES  AND  ORDERS,  1918. 
No.  559. 


MUNITIONS  OF  WAR. 

Controlled   Establishments. 

The  Munitions  (Limitation  of  Profits)  Rules,  1915  (Amend- 
ment) Rules,  1917,  dated  March  30,  1917,  made  by  the 
Minister  of  Munitions  in  pursuance  of  section  5  (4)  of 
THE  Munitions  OF  War  Act,  1915  (5  &  6  Geo.  5,  c.  54),  with 
respect  to  the  limitation  of  profits  of  a  controlled 
Establishment. 

The  Minister  of  Munitions,  in  pursuanoe  of  section  5,  sub- 
section (4)  of  the  Munitions  of  War  Act,  1915,  hereby  makes  the 
following  rules: — 

1.  These  rules  may  be  cited  as  "  The  Munitions  (Limitation 
of  Profits)  Rules,  1915  (Amendment)  Rules,  1917,"  and  the 
Munitions  (Limitation  of  Profits)  Rules,  1915  (in  these  rules  re- 
ferred to  as  "the  principal  x-ules"),  as  amended  by  these  rules 
may  be  cited  as  "  The  Munitions  (Limitation  of  Profits)  Rules, 
1915  and  1917." 

2.  Except  as  hereinafter  provided,  expressions  to  which  mean- 
ings are  assigned  by  the  principal  rules  have  in  these  rules  the 
same  respective  meanings,  and  rule  3  of  the  principal  rules  shall 
apply  with  respect  to  these  rules. 

3.  In  and  for  the  purposes  of  the  principal  rules  as  amended 
by  these  rules,  the  expression  "standard  amount  of  profits"  shall, 
notwithstanding  anything  in  the  principal  rules,  mean  the  average 
of  the  amount  of  the  net  profits  of  a  controlled  establishment  for 
the  standard  period  ascertained  or  determined  in  accordance  with 
the  Act  and  the  principal  rules  or  any  amount  substituted  for 
such  average  pursuant  to  section  5  (3)  of  the  Act,  as  amended  by 
section  19  of  the  Munitions  of  War  (Amendment)  Act,  1916,  or 
a  proportionate  part  of  such  average  or  amount  as  the  case  may 
require. 

9(2) 
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4.  Rule  10  of  the  principal  rules  shall  be  read  and  have  effect 
as  if  the  following'  provisions  had  been  contained  therein  in  lieu 
of  the  provisions  of  paragraph  (ii)  thereof  (that  is  to  say):  — 

"  The  Minister  Bhall,  when  delivering  to  the  controlled 
owner  notice  of  the  amount  at  which  the  Minister  is  prepared 
to  agree  the  net  profits  for  any  period  of  assessment  to  which 
this  rule  applies,  state  the  sum  which  the  Minister  has  de- 
cided shall  be  added  under  this  rule  to  the  standard  amount 
of  profits,  and  in  cases  where  such  sum  is  in  respect  of  any 
additional  volume  of  output  the  measure  of  output  in  t-erms 
of  which  the  Minister  has  computed  such  additional  volume. 
"  The  controlled  owner  may  within  fourteen  days  after 
delivery  to  him  of  notice  of  the  amount  at  which  the  Minister 
is  prepared  to  agree  such  net  profits  serve  notice  on  the 
Minister  that  he  objects  to  the  sum  which  the  Minister  has 
decided  is  to  be  added  under  this  rule  to  the  standard  amount 
of  profits  on  the  ground  that  the  amount  which  the  Minister 
has  taken  to  be  the  amount  of  the  additional  average  capital 
is  less  than  the  actual  amount,  or  that  some  other  measure 
of  output  should  have  been  adopted  for  computing  the  volume 
of  such  additional  output,  and  if  the  Minister  and  the 
controlled  owner  are  unable  to  agree  upon  the  amount  of 
additional  average  capital  or  the  measure  of  output  in  terms 
of  which  the  additional  volume  of  output  should  be  computed, 
the  matter  in  difference  shall  be  remitted  by  the  Minister  to 
the  referee  for  determination.  The  amount  of  any  additional 
average  capital  or  the  measure  of  output  in  terms  of  which 
an}'  additional  volume  of  output  is  to  be  computed  as  deter- 
mined by  the  referee  may  be  such  as  to  result  in  the  addition 
to  the  standard  amount  of  profits  of  a  greater  or  less  sum 
than  the  sum  which  the  Minister  decided  was  to  bo  added 
thereto." 
5.  These  rules  shall  come  into  force  on  the  30th  day  of  March, 
1917. 

Edmund  Phipps, 

General  Secretary. 
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STATUTORY  RULES  AND  ORDERS,  1917. 
No.  399. 


EXCESS  PROFITS  DUTY. 
Kegulation,  dated  April  26,  1917,  made  by  the  Treasury  under 

SECTION  40    (3)   OF   THE   FiNANCE   (No.    2)    AcT,    1915    (5    &   6 

Geo.  5,  c.  89). 

The  Lords  Commissioners  of  His  Majesty's  Treasury  in  pursu- 
ance of  the  powers  conferred  upon  them  by  section  40  (3)  of  the 
Finance  (No.  2)  Act,  1915,  hereby  make  the  following  regula- 
tion:— 

The  Commissioners  of  Inland  Revenue  shall  in  addition  to  the 
powers  conferred  upon  them  by  section  40  (3)  of  the  Finance 
(No.  2)  Act,  1915,  have  power  in  any  case  to  allow  modification 
of  the  provisions  of  the  Fourth  Schedule  to  the  above-named  Act, 
owing  to  depreciation  through  effluxion  of  time  of  any  capital 
which  is  employed  in  the  trade  or  business,  and  which  is  expended 
upon  and  consists  of  patent  rights,  so  far  as  such  depreciation  is 
not  offset  by  goodwill  arising  from  the  user  of,  or  interest  in,  such 
rights. 

This  regulation  shall  have  effect  as  from  the  commencement  of 
the  above-named  Act. 

J.  W.  Pratt. 
J.   Towyn  Jones. 
Treasiiry  Chambers. 
26th  April,  1917. 
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FINANCE  ACT,   1917. 
(7  &  8  Geo.  5,c.  31.) 

Part  III. 
Excess  Profits  Duty. 

20.  Coniinumice  and  increase  of  rate  of  excess  profits  duti/.] — 
(1)  The  Finance  (No.  2)  Aot,  1915  (in  tliis  Part  of  tliis  Act 
referred  to  as  the  principal  Act),  shall,  so  far  as  it  relates  to  excess 
pix)fiis  duty,  apply,  unless  Parliament  otherwise  determines,  to 
any  accounting  period  ending  on  or  after  the  firet  day  of  August 
nineteen  hundred  and  seventeen  and  before  the  first  day  of  August 
nineteen  hundred  and  eighteen,  as  it  applies  to  accounting  periods 
ended  after  the  fourth  day  of  August  nineteen  hundred  and  four- 
teen and  before  the  first  day  of  August  nineteen  hundred  and 
seventeen . 

(2)  Section  thirty-eight  of  the  principal  Act  shall,  as  respects 
excess  profits  arising  in  any  accounting  period  commencing  on 
or  after  the  first  day  of  January  nineteen  hundred  and  seventeen, 
have  effect  as  if  eighty  per  cent,  of  the  excess  were  substitut^nl 
as  the  rate  of  duty  for  sixty  per  cent,  of  the  excess,  or,  in  tlie 
case  of  an  accounting  period  which  commenced  before  that  date 
but  ends  after  that  date,  as  if  eighty  per  cent,  were  substituted 
for  sixty  per  cent,  as  respects  so  much  of  the  excess  as  may  be 
apportioned  undoi-  this  Act  to  the  part  commencing  on  that  date. 

In  calculating  any  i-epayment  or  set  off  under  subsection  (3) 
of  section  thirty-eight  of  the  principal  Act  any  amount  to  be 
repaid  or  set  ofT  on  account  of  a  deficiency  or  loss  arising  in 
any  accounting  period  commencing  on  or  after  the  first  day  of 
January  nineteen  hundred  and  seventeen,  or,  in  the  case  of  an 
accounting  period  which  has  commenced  before  that  date  but  ends 
after  that  date,  on  account  of  so  much  of  the  deficiency  or  loss  as 
may  be  apportioned  under  tlxis  Act  to  the  part  commencing  on 
that  date,  shall  be  calculated  by  reference  to  duty  at  the  rate  of 
eighty  per  cent. 

Any  additional  duty  payable  by  virtue  of  this  section  in  respect 
of  a  past  accounting  period  may  be  assessed  and  recovered  not- 
withstanding that  duty  has  already  been  assessed  in  respect  of 
that  period. 
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(3)  It  shall  be  tlie  duty  of  every  persou  chargeable  to  excess 
pxiofits  duty,  if  he  has  not  previously  given  notice  of  his  liability 
to  be  charged  mtli  excess  profits  duty  in  respect  of  any  account- 
ing period,  to  give  notice  to  the  Commissioners  within  two  months 
after  the  termination  of  any  accounting  period  in  respect  of  which 
he  is  cliargeable,  or,  if  the  accounting  period  tenninated  before 
tlve  passing  of  tliis  Act,  within  one  month  after  the  pas.-,ing  of 
this  Act. 

If  any  person  fails  to  give  the  notice  required  by  this  provision 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
one  hundred  pounds,  and  to  a  further  fine  not  exceeding  ton  pounds 
a  day  for  every  day  during-  which  the  offence  confcinuas  after 
conviction  therefor. 

21.  Increase  of  rate  of  ejc.cess  ■mineral  rights  dutif.} — Section 
forty-three  of  the  principal  Act  (which  relates  to  excess  mineral 
rights  duty)  shall  have  effect  as  if  eighty  per  cent,  of  the  excess 
were  substituted  as  the  rate  of  duty  for  sixty  per  oent.  for  any 
accounting  year  commencing  on  or  after  the  first  day  of  January 
nineteen  hundred  and  seventeen,  or,  in  the  case  of  an  accounting 
year  which  commenced  before  that  date  but  ends  after  that  date, 
as  if  eighty  per  cent,  weire  substituted  for  sixty  pier  cent,  as 
respects  «o  much  of  the  excess  as  may  be  apportioned  under  this 
Act  to  the  part  commencing  on  that  date,  and  any  additional 
duty  may  be  recovered  accordingly: 

Provided  that  where  it  is  shown  t«  tlie  satisfaction  of  the  Com- 
missioners that  the  amount  payable  as  I'ent  under  any  lease  or 
agreement  for  a  lease  for  any  accounting  year  in  respect  of  which 
or  au}'^  pai't  of  which  excess  mineral  rights  duty  is  payable  at 
the  rate  of  eighty  per  cent,  is  not  great/cr  tlian  the  average  amount 
payable  as  rent  for  the  two  pre-wai'  years  the  pric&s  in  which  are 
selected  by  the  taxpayer  for  the  piu'pose  of  determining  the  pre- 
w'ar  rent  values  of  the  rent  for  the  accounting  year,  or  would  be 
reduced  below  that  amount  by  the  payment  of  excess  mineral 
rights  duty,  no  excess  mineral  rights  dutj'  or,  as  the  case  may  be, 
such  an  amount  of  excess  mineral  rights  duty  only  as  will  reduce 
the  amount  payable  as  rent  for  the  accounting  year  to  tlie  said 
average  amount,  shall  be  paid  for  that  accounting  year. 

22.  Special  provisions  as  to  deficioicies  and  losses  of  shipping 
concerns.] — (1)  In  computing  the  excess  profits  duty  of  any  trade 
or  business  which  consists  wholly  or  partly  of  the  business  of 
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shipping  the  provisioas  of  subsection  (3)  of  section  thirty-eight 
of  the  principal  Act  (which  relate  to  the  i"cpayment  or  settiag 
off  of  duty  on  account  of  deficiencies  or  losses)  shall  not  applj, 
in  i-elation  to  any  deficiency  or  loss  in  any  acoountin,g  period' 
ooramencing  on  or  after  the  first  day  of  Januaiy  nineteen  hundred 
and  seventeen,  and  in  the  case  of  an  accounting  period  which  has 
commenced  before  that  date  but  ends  after  that  date,  shall  not 
apply  in  relation  to  so  much  of  the  deficiency  or  los.3  as  may  be 
apportioned  under  this  Act  to  the  part  commencing  on  that  date: 
Provided  that — 

(a)  where  the  shipping  business  is  carried  on  merely  as  ancil- 

lary to  the  principal  trade  or  business,  the  provisions  of 
this  section  shall  not  apply; 

(b)  where   the   trade   or  business  carried   on  does   not  consist 

wholly  of  shipping,  and  the  part  which  does  not  consist 
of  shipping  is  not  merely  ancillary  to  the  business  of 
shipping,  such  apportionment  of  any  deficiency  or  loss 
shall  be  made  by  the  Commissioners  as  may  be  neoessary 
to  hmit  the  application  of  this  section  to  sucli  part  of 
the  business  as  consists  of  shipping;  and 

(c)  if  in  any   such   accounting  period  as  aforesaid   there  has 

been  a  loss  or  the  profits  have  not  reached  the  point 
which  would  have  involved  liability  to  excess  profits  duty 
if  the  percentage  standard  had  been  adopted,  the  same 
amount  shall,  as  respects  the  deficiency  or  loss  or  so  much 
thereof  as  is  affected  by  this  section,  be  repaid  or  set  off 
under  subsection  (3)  of  the  said  section  thirty-eight  as 
would  have  been  repaid  or  set  off  if  the  percentage  stan- 
dard had  been  adopted. 

(2)  Any  appeal  under  subsection  (^5)  of  section  forty-five  of 
the  principal  Act  on  any  question  ari'^ing  under  this  section  shall 
be  to  the  Special  Commissioners. 

(3)  In  this  section  the  expre.ssion  "  business  of  shipping  "  means 
the  business  carried  on  by  an  owner  of  ships,  and  for  tlie  purposes 
of  this  definition  the  expression  "  owner  "  includes  any  charterer 
to  whom  a  ship  is  demised. 

23.  Relief  in  respect  of  Colonial  excess  profits  duty.] — (1)  His 
Majesty  may  by  Order  in  Council  declare— 

(a)  that  under  the  law  in  force  in  any  of  His  Majesty's  posses- 
sions excess  profits  duty  is  chargeable  in  respect  of  any 
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profits  in  respect  of  which  excess  profits  duly  is  also 
payable  in  the  United  Kingdom;  and 
(b)  that  arraug-ements  have  been  made  with  the  Government 
of  any  such  possession  whereby,  in  respect  of  any  profit^?, 
only  the  duty  which  is  higher  in  amount  is  to  be  payable^ 
and  the  amount  of  such  duty  is  to  be  apportioned  be- 
tween the  respective  Exchequers  in  proportion  to  the 
amount  of  duty  which  would  otherwise  have  been  pay- 
able in  the  United  Kingdom  and  in  that  possession  respec- 
tively. 

(2)  Where  any  such  Order  in  Council  is  made,  then,  if  tlie 
Commissioners  are  satisfied  that  any  case  is  one  to  which  any  such 
arrangements  relate,  they  may,  in  Keu  of  any  relief  granted  under 
paragraph  4  of  Part  I.  of  the  Fourth  Schedule  to  the  principal 
Act,  allow  or  make  such  remission  or  adjustments  of  duty  as  may 
be  necessary  to  give  effect  to  such  arrangements,  so,  however, 
that  the  effect  of  such  remission  or  adjustments  shall  not  be  less 
favourable  than  the  rebef  in  lieu  of  which  they  are  allowed  or 
made. 

(3)  The  obligation  as  to  secrecy  imposed  by  subsection  {S)  of 
section  forty-five  of  the  principal  Act  shall  not  prevent  the  dis- 
closure to  the  Government  of  the  possession  concerned  of  such  facts 
as  may  be  necessary  to  enable  such  arrangements  as  aforesaid  to 
be  carried  into  effect. 

24.  Further  provisions  with  respect  to  munitions  Exchequer 
paifnients-l — (1)  The  provisions  of  section  four  of  the  Munitions 
of  Wai'  Act,  1915,  with  respect  to  munitions  Exchequer  payments 
shall  not  apply  to  any  profits  arising  after  the  thirty-first  day 
of  December  nineteen  hundred  and  sixteen  or  apportioned  under 
this  Act  to  the  period  after  that  date. 

(2)  Munitions  Exchequer  payments  arising  on  or  before  the 
thirty-first  day  of  December  nineteen  hundi-ed  and  sixteen,  or 
apportioned  under  this  Act  to  the  period  down  to  and  including 
that  date  shall,  after  the  passing  of  this  Act,  be  assessed  and 
collected,  or,  if  already  assessed  but  not  collected,  collected,  by 
the  Commissioners,  and  shall  be  computed  by  them  in  accordance 
with  the  provisions  of  that  Act  and  the  rules  made  thereunder, 
and  the  Commissioners  shall  for  those  purposes  have  all  the  powers 
of  the  Minister  of  Munitions,  including  the  power  of  making 
rules . 
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For  the  purposes  of  such  assessment  and  collection,  the  pro- 
visions for  the  time  being  in  force  with  respect  to  the  assessraen.t 
and  collection  of  excess  profits  duty  (including  provisions  as  to 
returns  and  penalties,  but  excluding  provisions  imposing  any 
charge  of  duty  or  as  to  the  computation  of  duty)  shall  apply,  and 
rules  may  be  made  by  the  Commissioners  accordingly,  and  the 
provisions  of  section  forty-eight  of  the  Finance  Act,  1916,  relating 
to  the  adjustment  of  excess  profits  duty  and  munitions  Exchequer 
payments,  shall  apply  subject  to  such  modifications  as  may  be 
necessary  in  consequence  of  the  transfer  of  powers  efToctod  by 
this  sub-section. 

Any  rules  made  by  the  Commissioners  may  specify  matters 
which  may  be  referred  to  the  Minister,  or  to  a  referee  or  board 
of  i-eferees  appointed  by  him,  and  prescribe  the  manner  in  whicli 
such  cases  are  to  be  referred. 

(3)  For  the  purposes  of  subsection  (3)  of  section  five  of  the 
said  Act,  any  establishments  in  which  the  same  person  has  a 
controlling  or  preponderating  interegt  may,  if  the  Commissioners 
so  determine,  be  treated  as  belonging  to  the  same  owner. 

(4)  Subsections  (2)  and  (3)  of  section  forty-nine  of  the  Finance 
Act,  1916  (which  relate  to  the  recovery  of  payments  in  respect  of 
increased  directors'  fees),  shall  apply  for  the  purposes  of  munition^* 
Exchequer  payments  as  they  apply  for  the  purpose.s  of  exees-s 
profits  duty,  with  the  necessary  modifications. 

25.  Additional  poioers  of  reference  to  referees.] — Noiwithstand- 
ing  anything  contained  in  section  forty-two  of  the  principal  Act 
(which  provides  for  the  reference  to  the  Board  of  Referees  of 
questions  as  to  percentages,  &c.)  the  Commissioners  may,  if  they 
think  fit,  refer  to  the  Board  of  Referees  any  application  made 
under  that  section  as  respects  a  class  of  trade  or  business,  although 
the  application  may  relate  to  matters  already  decided  by  that 
Board,  and  the  Board  may,  if  they  think  fit,  on  cause  being  shown 
by  additional  evidence  ov  otherwise,  re-open  the  case  and  maJco 
any  order  which  they  could  have  made  on  an  application  relating 
to  matters  not  already  decided  by  them,  and  may  revise  any  order 
previously  made  by  them  affecting  that  class  of  ti'ade  or  business; 
and  any  such  order  or  revised  order  shall,  as  from  such  date  as 
may  be  specified  therein,  apply  and  have  effect  in  lieu  of  any 
previous  order  relating  to  the  same  matter. 

26.  Amendments  of  law  as  respects  accounting  periods  ending 
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after  December  Slst,  1916.] — In  the  application  of  Part  III.  of 
the  principal  Act  to  excess  profits  duty  for  any  accounting  period 
ending  after  the  thirty-first  day  of  December  nineteen  hundred 
and  sixteen,  the  following  provisions  shall  have  effect:  — 

(1)  In  ascertaining  the  deduction  to  be  made  from  the  profits 

of  the  accounting  period  in  respect  of  increased  capital, 
or  the  pre-war  standard  of  profits  in  cases  where  there 
has  not  been  one  pre-war  trade  year,  three  per  cent, 
shall  be  added  to  the  statutory  percentage  per  annum; 
and,  accordingly,  in  subsection  (1)  of  section  forty-one 
of,  and  paragraph  4  of  Part  II.  of  the  Fourth  Schedule 
to,  the  principal  Act,  the  expression  "  statutory  percen- 
tage "  shall  be  taken  to  mean  the  statutory  percentage 
as  so  increased: 

(2)  The  statutory  percentage  shall,  in  the  case  of  a  trade  or 

business  not  carried  on  or  owned  by  a  company  or  other 
body  corporate,  be  taken  to  be  eight  per  cent,  instead  of 
seven  per  cent. ;  and  accordingly  subsection  (2)  of  sec- 
tion forty  of  the  principal  Act  shall  have  effect  as  though 
eight  per  cent,  were- substituted  for  seven  per  cent.: 

Provided  that  nothing  in  this  provision  shall  affect  the 
amount  of  the  statutor}-  percentage  for  the  purposes  of 
subsection  (2)  of  section  forty-one  of  the  principal  Act: 

(3)  Any  increase  of  the  statutory  percentage  under  this  section 

shall  be  in  addition  to  any  increase  of  the  statutory  per- 
centage which  has,  before  the  passing  of  this  Act,  been 
made  under  section  forty-two  of  the  principal  Act: 

(4)  Where  the  pre-war  standard  of  profits  of  any  trade  or  busi- 

ness does  not  exceed  five  hundred  pounds,  and  the  profits 
of  the  accounting  period,  after  any  adjustment  in  respect 
of  increased  or  decreased  capital,  are  less  than  two 
thousand  pounds,  subsection  (1)  of  section  tliirty-eight 
of  the  principal  Act  shall  have  effect  as  though  for  two 
hundred  pounds  tliore  were  substituted  two  hundred 
pounds  with  the  addition  of  one-fifth  of  the  amount  by 
which  the  profits  of  the  accounting  peri(jd  are  less  than 
two  thousand  pounds;  so,  however,  that  if  there  has  been 
a  loss  in  the  accounting  period,  then  for  the  purpose  of 
ascertaining  the  amount  of  any  repayment  or  set-off  under 
the  principal  Act  the  addition  allowed  shall  be  such  as 
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if  there  had  been  neither  loss  nor  profit,  and  that  where 
the  accounting  period  is  a  period  of  less  than  a  year, 
this  provision  shall  have  effect  as  if  there  were  substi- 
tuted for  two  thousand  pounds  and  two  hundred  pounds 
respectively  a  proportionately  reduced  amount: 

The  foregoing  provision  shall  apply  where  the  pre-war 
standard  of  profits  exceeds  five  hundred  pounds,  subject 
to  this  qualification,  that  the  amount  of  the  addition 
shall  be  reduced  by  the  amount  by  which  the  pre-war 
standard  exceeds  five  hundred  pounds: 

(5)  Where  the  Commissioners  are  satisfied — 

(a)  that  in  connection  with  any  trade  or  businese 
two  or  more  distinct  and  independent  industries  are 
carried  on  in  separate  establishments,  and  with  books 
kept  in  such  a  manner  that  the  profits  in  respect  of 
each  industry  can  be  readily  ascertained;  and 

(b)  that  in  any  year  by  reference  to  which  the  pre- 
war standard  of  profits  is  calculated  a  loss  has  been 
sustained  in  respect  of  any  one  or  more  of  such  in- 
dustries ; 

the  Commissioners  may,  if  they  think  fit,  in  computing 
the  profits  standard,  disregard  that  loss: 

(6)  Where  the  Commissioners  are  satisfied  that  during  the  last 

six  pre-war  trade  years,  owing  to  trading  losses — 

(a)  any  former  assets  of  any  trade  or  business  have 
ceased  to  fomi  part  of  the  assets  of  that  trade  or 
business;  or 

(b)  the  money  borrowed  in  respect  of  the  trade  or 
business  or  the  debts  of  the  trade  or  business  have  in- 
creased; 

the  Commissioners  shall,  for  the  purpose  of  ascertain- 
ing the  capital  of  the  trade  or  business  in  any  case  where 
the  percentage  standard  is  adopted,  compute  the  capital 
as  though  there  had  been  no  such  loss  of  assets  or  in- 
crease of  borrowed  money  or  debts: 

(7)  Six  years  shall  be  substituted  for  three  years  in  subsec- 

tion (4)  of  section  forty-one  of  the  principal  Act  (which 
provides  for  the  adjustment  of  excess  profits  duty  in 
respect  of  unremunerative  capital). 

(8)  The  excess  profits  duty  of  a  society  registered!  under  the 
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Industrial  and  Provident  Societies  Acts  may,  if  the  society 
60  requires,  instead  of  being  computed  as  provided  for 
by  paragraph  10  of  Part  I.  of  the  Fourth  Schedule  to 
the  principal  Act,  be  computed  as  follows:  — 

The  amount  of  excess  profits  (if  any)  arising  on 
commercial  transactions  with  non-members  shall  be 
separately  ascertained  in  accordance  with  the  general 
principles  of  the  principal  Act,  and  there  shall  be  added 
thereto  the  amount  (if  any)  by  which  the  profit  or 
surplus  arising  from  transactions  with  members  per 
pound  sterling  of  turnover  in  the  accounting  period 
exceeds  the  like  profit  or  surplus  in  the  pre-war  trade 
yeai'  or  average  of  years  taken  as  the  basis  of  compu- 
tation for  the  purpose  of  the  pre-war  standard  of  profits 
in  respect  of  such  commercial  transactions  as  aforesaid, 
multiplied  by  the  number  of  pounds  sterling  of  turn- 
over in  the  accounting  period;  and  excess  profits  duty 
shall  be  charged  on  tibe  sum  of  those  amounts: 
Provided  that  the  method  of  computation  hereby  laid 
down  shall  not  be  adopted  for  ascertaining  the  amount 
of  any  deficiency  or  loss  for  the  purposes  of  subsection  (3) 
;  of  section  thirty-eight  of  the  principal  Act,  nor  shall  any 

duty  computed  under  this  provision  be  repaid  or  remitted 
by  reason  of  a  deficiency  or  loss  in  any  other  accounting 
period  computed  as  provided  for  by  the  said  para- 
graph 10. 

Eegulations  made  by  the  Commissioners  for  the  pur- 
pose of  carrying  the  foregoing  provision  into  effect  may. 
provide  for  defining  and  ascertaining  turnover  and  the 
profit  or  surplus  per  pound  sterling  thereof,  and  for  the 
application  of  that  provision  to  new  societies,  and  for 
extending,  subject  to  such  modifications  as  may  be  pre- 
scribed, to  cases  where  duty  is  computed    under    that 
provision  any  of  the  general  principles  of  tlie  principal 
Act  as  to  relief  from  duty. 
27.  Apportionvieyit  of  accounting  periods  and  years.] — Where 
part  of  an  accounting  period  or  of  an  accounting  year,  or  of  any 
period  in  respect  of  part  of  which  munitions  Exchequer  payments 
are  chargeable,  is  after,  and  part  before,  the  beginning  of  tho 
first  day  of  January  nineteen  hundred  and  seventeen,  the  total 
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excess  profits  and  any  deficiencies  or  losses  arising  in  any  such 
accounting  period,  and  the  total  excess  rent  for  any  such  account- 
ing year,  and  the  total  profits  in  respect  of  part  of  which  munitions 
Exchequer  payments  are  chargeable,  shall  be  apportioned  between 
the  time  up  to,  and  the  time  after,  that  date  in  proportion  to  tlie 
number  of  months  or  fractions  of  months  before  and  after  that 
date  respectively. 

28.  Interpretatiorn.] — In  this  Part  of  this  Act  references  to  the 
principal  Act,  or  to  the  Munitions  of  Wax  Act,  1915,  or  to  any 
provisions  of  those  Acts,  shall  be  construed  as  references  to  those 
Acts  or  provisions  as  amended  by  any  subsequent  enactment,  and 
the  expression  "  the  Commissioners  "  means  the  Commissioners  of 
Inland  Revenue,  and  the  expression  "  munitions  Exchequer  pay- 
ments "  in  this  Part  of  this  Act  and  in  any  other  enactment,  in- 
cludes any  sums  payable  into  the  Exchequer  under  section  four 
of  the  Munitions  of  War  Act,  1915,  on  account  of  the  excess  of 
the  net  profits  of  a  controlled  establishment. 

****** 

38. — (1)  Part  III.  of  this  Act  shall  be  construed  together  with 
Part  III.  of  the  Finance  (No.  2)  Act,  1915. 


STATUTORY   RULES  AND   ORDERS,   1917. 

No.  788. 

EXCESS  PROFITS  DUTY. 
The  Munitions  Exchequer  Payments  Rules,  1917,  dated  August 

3,    1917,    MADE    BY    THE    COMMISSIONERS    OF    InLAND    RevENUK 
UNDER   SECTION  24    OF   THE   FINANCE  AcT,    1917    (7   &   8   GeO.    5, 

c.  31). 

1.  These  rules  may  be  cited  as  the  Munitions  Exchequer  Pay- 
ments Rules,  1917. 

2.  In  these  rules  "  the  Commissioners "  means  the  Commis- 
eioners  of  Inland  Revenue;  "the  Act"  means  the  Finance  Act, 
1917;  unless  the  context  otherwise  requires,  "the  Minister,"  "con- 
trolled owner,"  "period  of  assessment"  and  "the  referee"  have 
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the  same  respective  meanings  as  in  the  Munitions  (Limitation  of 
Profits)  Rules,  1915;  and  "munitions  Exchequer  payments"  haa 
the  same  meaning  as  in  the  Finance  Act,  1917. 

3.  The  statutory  provisions  and  rules  enumerated  in  the  sche- 
dule to  these  rules  shall,  except  so  far  as  they  are  repugnant, 
apply  to  munitions  Exchequer  payments  as  they  apply  to  excess 
profits  duty,  and  any  reference  to  a  person  in  such  provisions  and 
rules  may  as  respects  munitions  Exchequer  payments  be  read  as 
if  it  were  a  reference  to  a  controlled  ovt^ner. 

4.  The  provisions  of  the  Munitions  (Limitation  of  Profits)  Rules, 
1915  (hereafter  called  "the  rules  of  1915,")  and  the  Munitions 
(Limitation  of  Profits)  Rules,  1915  (Amendment)  Rules,  1917 
(hereinafter  called  "  tlie  Munitions  Rules,  1917,")  shall,  except 
those  of  rules  6,  11,  12  and  13  of  the  rules  of  1915  and  Rule  10  (ii) 
of  those  rules  as  set  out  in  rule  4  of  the  Munitions  Rules,  1917, 
and  except  so  far  as  they  are  repugnant  to  the  provisions  of  the 
Act  or  as  is  by  these  rules  otherwise  expressly  provided,  continue 
to  apply  to  the  assessment  and  collection  of  munitions  Exchequer 
payments.  Provided  that  nothing  in  this  rule  shall  be  held  to 
deprive  a  controlled  owner  of  any  appeal  in  any  matter  in  which 
an  appeal  to  the  referee  is  allowed  by  the  rules  of  1915,  as 
amended  by  the  Munitions  Rules,  1917. 

5.  The  provisions  of  section  44,  subsection  (1),  of  the  Finance 
(No.  2)  Act,  1915,  and  of  so  much  of  section  44,  subsection  (2) 
thereof  a-s  relates  to  the  penalty  for  failure  to  furnish  a  proper 
return  or  to  furnish  particulars  in  compliance  with  any  require- 
ment of  the  Commissioners,  shall  apply  for  the  purjjoses  of  muni- 
tions Exchequer  payments  as  they  apply  for  the  purposes  of  excess 
profits  duty  subject  to  the  necessary  modifications  and  without 
derogation  of  the  provisions  of  rules  5,  8  and  14  of  the  Rules  of 
1915.  But  no  controlled  owner  shall  be  under  any  obligation  to 
furnish  to  the  Commissioners  any  return  or  other  particulars  if 
and  so  far  as  he  satisfies  the  Commissioners  that  he  has  already 
furnished  such  return  or  particulars  to  the  Minister  in  the  form 
required  for  purposes  of  assessment  of  munitions  Exchequer  pay- 
ments. 

Any  requirement  of  the  Minister  made  before  the  passing  of 
the  Act,  and  not  met  at  that  date  may  be  deemed  to  be  a  require- 
ment by  the  Commissioners. 

6. — (i)  If  at  the  time  of  the  commencement  of  the  Aot  any 
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munitions  Exchequer  payments  have  been  assessed  by  the  Minister, 
but  have  not  been  collected,  the  Commissioners  shall  serve  on  the 
controlled  owner  a  notice  stating  the  amount  of  the  munitiona 
Exchequer  payments  so  assessed,  the  amount  of  the  munitiona 
Exchequer  payments  remaining  to  be  paid,  and  the  manner  in 
which  such  amount  is  to  be  paid;  and  such  munitions  Exchequer 
payments  remaining  to  be  paid  shall  be  payable  by  such  owner 
on  or  before  the  date  specified  in  the  notice,  provided  that  such 
date  shall  be  at  least  twenty-eight  days  from  the  date  when  the 
payments  were  assessed  by  the  Minister. 

(ii)  Any  such  notice  may  be  served  on  the  controlled  owner  in 
like  manner  as  a  notice  of  assessment  may  be  served. 

(iii)  For  the  purposes  of  these  rules  munitions  Exchequer  pay- 
ments shall  be  deemed  to  have  been  assessed  by  the  Minister  on 
the  date  of  service  of  the  notice  by  the  Minister  under  rule  11 
of  the  Rules  of  1915,  of  the  amount  at  which  the  Minister  is  pre- 
pared t^  agree  the  net  profits  for  the  period  of  assessment  and  a 
certificate  from  the  Minister  that  such  notice  has  been  given  shall 
be  sufficient  proof  of  such  assessment. 

Provided  that  any  sum  that  has  been  required  by  the  Ministep 
to  be  paid  provisionally  for  the  credit  of  the  Exchequer  under 
rule  13  of  the  Rules  of  1915,  shall  be  deemed  for  the  purposes. 
of  these  rules  to  be  munitions  Exchequer  payments  assessed  by, 
the  Minister  on  the  date  on  which  the  notice  requiring  such  provi- 
sional payment  was  served. 

7.  Where  any  agreement  exists  between  the  Minister  and  the 
controlled  owner  as  to  the  standard  amount  of  profits  or  as  to  the 
amount  of  any  allowance,  adjustment  or  relief  to  be  made  in  the 
assessment  of  munitions  Exchequer  payments,  the  amount  of  such 
standard,  allowance,  adjustment  or  relief  shall  be  adopted  by  the 
Commissioners  for  the  purpose  of  assessment. 

8.  Where  the  controlled  owner  is  aggrieved  by  any  assessment 
of  munitions  Exchequer  payments  made  upon  him  by  the  Com- 
missioners on  the  ground — 

(a)  that  the  standard  amount  of  profits  fixed  by  the  Commis- 

sioners should  have  been  fixed  under  section  5  (3)  of  the 
Munitions  of  Waf  Act,  1915,  as  amended  by  any  later 
enactment,  and  has  not  been  so  fixed,  or  if  fixed  under 
that  sub-section  is  erroneous, 

(b)  that  no  allowance  or  adjustment  or  no  sufficient  allowance 
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•    '  or  adjustment  has  been  made  mider  rule  9  (d)  (e)  (f)  or 

(g)  or  rule  10  of  the  Rules  of  1915,  as  amended  by  the 
Munitions  Rules,  1917,  or 
(c)  that  the  Commissioners  have  not  given  due  effect  to  any 
agreement  which  has  been  reached  between  the  Minister 
and  controlled  o^vner  as  to  the  amount  of  any  allowance, 
adjustment  or  relief  to  be  made  in  the  assessment  of  the 
munitions  Exchequer  payments, 
the  controlled  owner  may  within  thirty  days  after  service  of  the 
notice  of  assessment  give  notice  of  objection  to  the  officer  of  the 
Commissioners  named  in  that  notice,  stating  the  ground  of  his 
objection  and  the  amendment  required,  and,  unless  the  objection 
is  disposed  of  by  agreement,  the  matter  shall  be  referred  by  the 
Commissioners  for  the  opinion  of  tlie  Minister  to  whose  decision 
thereon  the  Commissioners  shall  give  effect.      If   the  controlled 
owner  is  dissatisfied  with  the  decision  of  the  Minister  in  any  matter 
referred  to  in  paragraphs  (a),  (b)  or  (c)  of  this  rule  in  which  an 
appeal  to  the  referee  is  allowed  under  rule  6  of  the  Rules  of  1915, 
or  under  paragraphs  (d),  (e),  (f)  or  (g)  of  rule  9  of  tlie  Rules 
of  1915,  or  under  rule  10  of  those  rules  as  amended  by  the  Muni- 
tions Rules,  1917,  and  within  thirty  days  after  notice  from  tlie 
Commissioners  of  such  decision  gives  notice  to  the  Commissioners 
that  he  requires  the  matter  to  be  referred  to  the  referee,  the  Com- 
missioners shall  refer  the  matter  to  the  referee,  whose  decision 
shall  be  final  and  conclusive. 

9. — (i)  Where  the  controlled  owner  is  aggrieved  on  any  ground 
on  which  an  appeal  to  the  referee  is  allowed  u.nder  the  Rules  of 
1915,  as  amended  by  the  Munitions  Rules,  1917,  other  than  those 
specified  in  rule  8,  by  an  assessment  of  munitions  Exchequer  pay- 
ments made  on  him  by  the  Commissioners,  he  may,  within  thirty 
days  after  service  of  the  notice  of  asisessment,  give  notice  of 
objection  to  the  officer  of  the  Commissioners  named  in  the  notice 
of  assessment  stating  the  ground  of  his  objection  and  the  amend- 
ment required,  and  unless  the  appeal  is  otherwise  disposed  of  by 
agreement  between  the  controlled  owner  and  the  Commissioners, 
the  notice  shall  be  referred  by  the  Commissioners  to  the  referee, 
who  shall  thereupon  determine  the  assessment  at  an  amount  which 
may  be  greater  or  less  than  the  amount  stated  in  the  notice  of 
assessment.  Nothing  herein  shall  entitle  the  controlled  owner  to  < 
appeal  as  respects  the  standard  amount  of  profits  if  such  standard 
s.  10 
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has  beea  agreed  or  is  deemed  to  have  been  agreed  widi  the 
Minister  prior  to  the  passing  of  the  Act. 

(ii)  The  provision  contained  in  the  third  paragraph  of  subsec- 
tion (5)  of  section  45  of  the  Finance  (No.  2)  Act,  1915,  shall  apply 
in  the  case  of  appeal  under  this  rule  as  it  applies  in  the  case  of 
an  appeal  under  that  section. 

10.  Where  the  controlled  owner  is  aggrieved  at  the  amount  of 
any  munitions  Exchequer  payments  assessed  before  the  commence- 
ment of  the  Act  but  not  then  collected,  on  any  ground  on  -which 
an  appeal  to  the  referee  is  allowed  under  the  Rules  of  1915,  as 
amended  by  the  Munitions  Eules,  1917,  he  may  give  notice  of 
objection  or  appeal  to  the  Commissioners  as  if,  and  within  suck 
time  as  if,  the  notice  required  by  these  rules  to  be  given  as  tot 
the  amount  remaining  to  be  paid  were  a  notice  of  assessment,  and 
the  Commissioners  shall  deal  with  such  notice  of  objection  or 
appeal  as  if  it  were  a  notice  under  rule  8  or  9  of  these  rules  as 
the  case  requires,  but  the  Minister  or  the  referee  if  such  notioa 
be  referred  to  him  may,  if  he  sees  fit,  decline  to  consider  the  ob- 
jection or  appeal  if  he  is  of  opinion  that  the  controlled  owner  had 
full  opportunity  of  giving  notice  of  objection  before  the  com- 
mencement of  the  Act  and  ought  to  have  availed  himself  of  that 
opportunity. 

Provided  that  if  at  the  time  of  the  commencement  of  the  Act 
such  a  notice  of  objection  had  been  duly  given  but  had  not  been 
determined,  (or  if  notice  of  objection  is  given  within  the  time 
prescribed  but  between  the  time  of  the  passing  of  the  Act  and 
the  issue  of  the  notice  under  rule  6  of  these  rules)  it  shall  be 
dealt  with  by  the  Commissioners  as  if  it  were  a  notice  of  objection 
or  appeal  under  the  rules  to  an  assessment  made  by  them. 

11.  Any  matter  which  under  these  rules  is  to  be  referred  to  the 
Minister  or  the  referee  may  be  so  referred  by  the  transmission 
by  the  Commissioners  to  the  Minister  or  the  referee,  as  the  case 
may  be,  of  the  notice  of  objection  or  appeal  or  a  copy  thereof 
together  with  any  particulars  relating  to  the  matter  which  may 
appear  to  the  Conmiissioners  necessary  for  the  hearing  of  the 
objection  or  appeal. 

12.  The  provisions  of  section  45,  subsection  (6)  of  the  Finance 
(No.  2)  Act,  1915,  shall  apply  to  munitions  Exchequer  payments 
which  are  the  subject  of  any  objection,  reference  or  appeal  as  they. 
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apply  to  excess  profits  duty  which  is  the  subject  of  appeal  uader 
that  section. 

13.  Any  allowances  under  rule  9  of  the  Rules  of  1915,  which 
fall  to  be  determined  in  relation  to  a  total  period  of  time  ending" 
after  the  period  in  respect  of  which  munitions  Exchequer  pay- 
ments may  be  assessed  and  to  be  apportioned,  shall  be  appor- 
tioned pro  rata  in  the  manner  directed  in  section  27  of  the  Act 
for  the  purpose  of  ascertaining  the  allowance  to  be  taken  into 
account  in  computing  munitions  Exchequer  payments:  and  the 
reference  to  the  end  of  the  period  of  control  in  rule  9  (c)  shall  be 
construed  as  if  it  were  a  reference  to  the  date  at  which  allowance 
for  exceptional  depreciation  and  obsolescence  under  section  40  (3) 
of  the  Finance  (No.  2)  Act,  1915,  falls,  or  may  fall,  to  be  finally 
determined. 

Provided  that  upon  any  such  final  determination,  any  allow- 
ance which  may  have  been  xDrovisionally  made  under  the  said 
rule  9  and  apportioned  in  respect  of  the  period  ending  on  the 
olst  December,  1916,  shall  be  revised  and  the  appropriate  adjust- 
ment made  by  repayment  to  the  controlled  owner  or  further  pay- 
ment of  munitions  Exchequer  payment  as  the  case  may  require, 
and  any  appeal  may  be  made  as  respects  such  adjustment  as  if 
it  were  an  assessment  of  munitions  Exchequer  payments. 

14.  Any  ofiicer  of  the  Commissioners  may  for  any  purpose  in 
connection  with  the  assessment  and  collection  of  munitions  Ex- 
chequer payments  and  appeals  and  references  thereon  make  use 
of  any  returns,  correspondence,  schedules,  accounts,  statements 
or  other  documents  to  which  he  has  had  or  may  have  laiwful 
access  for  the  purposes  of  income  tax  or  excess  profits  duty  or 
which  may  have  been  furnished  to  the  Minister  for  the  purposes 
of  munitions  Exchecpier  payments. 

15.  Any  sum  deposited  for  the  pui'pose  of  satisf3dng  munitions 
Exchequer  payments  or  excess  profits  duty  may  be  applied  ia 
satisfaction  of  either  or  both  charges. 

By  order  of  the  Commissioners  of  Inland  Eevenue, 

B.  V.  Nind  Hopkins, 

Secretary. 
3rd  August,  1917. 


10  (2) 
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Schedule. 

Fimnce  (No.  2)  Act,  1915:  — 

Section  44,  subsection  (3). 
Section  45,  subsection  (1). 
Section  45,  subsection  (3). 
Finance  Act,  1916:  — 

Section  54. 
Begulations  prescribed  by  the  Commissioners  of  Inland  Bevemie 
under  section  45,  subsection  (7)  of  the  Finance  (No.  2)  Act, 
1915:  — 

Regulation  1  and  the  schedule  to  the  regulations  except 
so  far  as  the  schedule  relates  to  section  10,  subsec- 
tion (2),  of  the  Finance  Act,  1914,  and  section  31  of 
the  Finance  (No.  2)  Act,  1915. 
Regulation  2. 
Regulation  3. 
Regulation  4. 

Regulation  11   down  to  and  including  the  words  "the 
first  assessment." 


FINANCE  ACT,  1918. 
(8  &  9  G-eo.  5,c.  15.) 

Part  III. 
Excess  Profits  Duty. 


34.  Continuation  of  excess  profits  duty.'] — The  Finance  (No.  2) 
Act,  1915  (in  this  Part  of  this  Act  referred  to  as  "  the  principal 
Act"),  as  amended  or  extended  by  any  subsequent  enactment, 
shall,  so  far  as  it  relates  to  excess  profits  duty,  apply,  unless  Par- 
liament otherwise  determines,  to  any  accounting  period  ending- 
on  or  after  the  first  day  of  August,  nineteen  hundred  and  eighteen, 
and  before  the  first  day  of  August,  nineteen  hundred  and  nineteen, 
as  it  applies  to  accounting  periods  ended  after  the  fourth  day  of 
August,  nineteen  hundred  and  fourteen,  and  before  the  first  day 
of  August,  nineteen  hundred  and  eighteen. 

35.  Fro  fits  arising  from  sale  of  trading  stock.] — (1)  For  the 
purposes  of  excess  profits  duty  the  profits  arising  from  the  sale 
at  any  time  after  the  twenty-second  day  of  April,  nineteen  hundred 
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and  eighteen,  otherwise  than  in  the  ordinary  course  of  trade  of 
the  trading-  stock  or  part  of  the  trading  stock  belonging  or  formerly 
belonging  to  any  trade  or  business,  shall  be  deemed  to  be  profits 
arising  from  a  trade  or  business,  and  where  any  such  sale  talies 
place  after  a  trade  or  business  has  ceased  the  trade  or  business 
shall  be  deemed  to  have  been  carried  on  up  to  and  including  the 
date  on  which  tlie  sale  takes  place,  and  the  accounting  period 
shall  be  taken  to  be  such  as  the  Commissioners  of  Inland  Eevenue 
may  determine. 

(2)  Wliere  a  trade  or  business  has  ceased  but  is  deemed  for 
the  purposes  of  this  section  to  have  been  carried  on  for  any 
period — 

(a)  the  person  by  whom  or  by  whose  autliority  any  trading* 

stock  is  sold  whether  as  owner,  agent,  liquidator,  trustee, 
or  receiver  or  other  person  acting  in  a  similar  capacity 
shall  be  deemed  to  be  tlie  person  carrying  on  the  trade 
or  business  and  excess  profits  duty  shall  be  assessed  on 
and  recoverable  from  that  person  and  nothing  in  sub- 
section (2)  of  section  forty-five  of  the  principal  Act  shall 
operate  so  as  to  impose  any  liability  to  duty  on  the 
purchaser  of  the  trading  stock;  and 

(b)  the  appointment  of  any  such  liquidator,  trustee  or  receiver, 

or  other  person  shall  not  be  treated  as  a  change  o£ 
ownership  of  the  trade  or  business,  and  subsection  (3) 
of  section  thirty-eight  of  the  principal  Act  and  paragraph 
seven  of  Part  I.  of  the  Fourth  Schedule  to  that  Act  as 
amended  by  any  subsequent  enactment  shall  have  effect 
as  if  the  profits  arising  from  the  sale  of  the  ti^ading 
stock  had  been  made  by  the  owner  of  the  business  imme- 
diately before  the  appointment  of  the  liquidator,  trustee, 
receiver,  or  other  person,  and  as  if  the  duty  were  payable 
by  him. 

(3)  Where  any  trading  stock  is  sold  together  with  other  assets 
of  the  trade  or  business,  the  part  of  the  consideration  attributable 
to  the  trading  stock  shall,  subject  to  appeal  in  manner  provided 
by  subsection  (5)  of  section  forty-five  of  the  principal  Act,  be 
determined  by  the  Commissioners  of  Inland  Revenue,  and  the 
part  of  the  consideration  so  determined  shall  be  deemed  to  be  the 
price  paid  for  the  trading  stock  by  the  purchaser. 

(4)  For  the  purpose  of  this  section  any  trading  stock  which 
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has  been  disposed  of  otherwise  than  by  way  of  sale  shall  be 
deemed  to  have  been  sold,  and  any  such  trading-  stock  so  disposed 
of,  and  any  trading  stock  -which  has  been  sold  for  a  consideration 
other  than  cash,  not  being  a  consideration  the  value  of  which  can 
be  easily  ascertained,  shall  be  deemed  to  have  realised  the  market 
price  of  the  day  on  which  it  was  so  disposed  of  or  sold. 

No  person  shall  at  any  time  after  the  fourteenth  day  of  IMay, 
nineteen  hundred  and  eighteen,  dispose  otherwise  than  by  vray 
of  sale  of  any  trading  stock  unless  he  has  previously  made  pro- 
vision to  the  satisfaction  of  the  Commissioners  of  Inland  Revenue 
for  securing  the  payment  of  any  excess  profits  duty  which  may 
be  chargeable  by  virtue  of  the  provisions  of  this  section,  and  if 
any  person  attempts  to  dispose  of  any  trading  stock  in  contraven- 
tion of  this  provision  the  disposal  shall  be  void  and  of  no  effect. 

(5)  In  this  section  the  expression  "trading  stock"  includes — 

(a)  any  goods  su.ch  as  are  sold  in  the  ordinary  coiirse  of  a  trade 

or  business  whether  in  a  finished  condition  or  not;  and 

(b)  any   raw   or  other   materials   used   in  the   manufacture   or 

preparation  of  any  such  goods,     ' 
and  references  to  disposal  of  trading  stock  do  not  include  disposal 
by  way  of  testamentary  disposition. 

H<  5i:  J^i  5h  5i<  ^- 

45.— (1)  Part  III.  of  this  Act  shall  be  construed  with  the 
Finance  (No.  2)  Act,  1915. 


INCOME  TAX  ACT,  1918. 
(8  &  9  Geo.  5,  c.  40.) 

53. — (1)  Where  in  calculating  for  the  purposes  of  Part  II. 
of  the  Munitions  of  War  Act,  1915,  the  pi'ofits  of  a  controlled 
establishment,  a  deduction  has  been  allowed  under  that  Part  of 
that  Act,  or  rules  made  therevinder,  in  respect  of  exceptional  de- 
preciation or  obsolescence  of  buildings,  plant  or  machinery,  and 
the  sums  so  deducted  have  not  been  deducted  or  allowed  in  com- 
puting the  amount  upon  which  tax  has  been  paid  in  respect  of 
those  profits,  there  shall  be  allowed  a  repayment  of  tax  equal  to 
the  amount  of  the  tax  at  the  rate  at  which  that  tax  has  been  paid, 
on  the  amount  of  the  sums  so  deducted. 
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Provided  that  tlie  repayment  of  tax  under  this  section — 

(a)  shall  be  made  in  respect  of  the  year  of  assessment  whicli 

inchides  the  end  of  the  period  of  assessment  in  respect  of 
■R-hich  the  said  deductions  have  been  allowed  under  the 
Munitions  of  War  Act,  1915;  and 

(b)  shall  be  deemed  to  have  effected  a  reduction  of  the  ineomo 

tax  assessment  by  the  amount  upon  which  tax  has  been 
so  repaid. 

(2)  Where  a  deduction  on  account  of  any  of  the  matters  specified 
in  subsection  (1)  of  this  section  ha.s  been  allowed  for  the  purposes 
of  excess  profits  duty  in  calculating  the  profits  of  a  controlled' 
establishment  for  any  period  during  which  it  is  subject  to  con- 
trol, this  section  shall,  subject  to  the  necessary  modifications,  apply 
as  it  applies  where  a  deduction  has  been  allowed  in  calculating' 
the  profits  of  a  controlled  establishment  for  the  purposes  of  Part  II. 
of  the  Munitions  of  War  Act,  1915. 

Provided  that  a  repayment  of  tax  shall  not  be  allowed  under 
this  subsection  and  also  under  subsection  (1)  of  this  section  in 
respect  of  the  same  deduction. 

(3)  The  provisions  of  this  Act  relating  to  the  allowance  of  a 
deduction  during  succeeding  years  for  wear  and  tear  of  machinery 
or  plant  where  full  effect  cannot  be  given  to  any  such  deduction 
in  any  year  shall  applj'-,  witli  the  necessary  modifications,  with 
respect  to  any  repayment  of  tax  under  this  section. 

(4)  Any  application  for  relief  under  this  section  shall  be  made 
to  the  Commissioners,  by  whom  the  income  tax  assessment  has 
been  niade,  and  those  Commissioners,  upon  proof  of  the  facts  to 
their  satisfaction,  shall  certify  to  the  Commissioners  of  Inland 
Eevenue  the  sum  repayable  and  the  Commissioners  of  Inland 
Revenue  shall  caitse  repaj^ment  to  be  made  accordingly. 

Note. — "  Year  of  assessment "  means  with  reference  to  any  tax 
the  year  for  which  such  tax  was  granted  by  any  Act  granting 
duties  of  income  tax  (sect.  237). 
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IN(X)ME  TAX  ACT,  1918. 

First  Schedule. 

Schedule  D. 
Rules  applicable  to  Cases  I  and  II. 

4. — (1)  Where  any  person  has  paid  excess  profits  duty,  tho 
amount  so  paid  shall  be  allowed  as  a  deduction  in  computing  the 
j)rofits  or  gains  of  the  year  -u'liich  included  the  end  of  the  account- 
ing period  in  respect  of  which  the  excess  profits  duty  has  been 
paid;  but  where  any  person  has  received  repayment  of  any  amount 
previously  paid  by  him  by  way  of  excess  profits  duty,  the  amount 
repaid  shall  be  treated  as  profits  for  the  year  in  which  the  repay- 
ment is  received. 

Provided  that  any  excess  profits  duty  which  becomes  chargeable 
by  virtue  only  of  the  provisions  of  the  Finance  Act,  1918,  relating 
to  profits  arising  from  the  sale  of  trading  stock,  otherwise  than  in 
the  ordinary  course  of  trade,  shall  not  be  deemed  to  be  excess 
profits  duty  for  the  purposes  of  this  rule. 

(2)  The  payment  of  excess  profits  duty  shall  not  be  deemed  to 
be  a  specific  cause  for  the  purpose  of  rule  3  of  tlie  miscellaneous 
rules  applicable  to  this  schedule. 

(3)  Where  in  any  year  of  assessment  the  profits  or  gains  from 
which  a  deduction  may  be  made  under  this  rule  come  for  compu- 
tation, but  owing  to  the  time  at  which  the  amount  of  tJie  excess 
profits  duty  became  ascertained  it  was  impracticable  to  give  effect 
to  the  deduction  when  assessing  income  tax,  tlie  amount  by  which 
that  tax  would  have  been  reduced  if  effect  had  been  given  to  the 
deduction  shall  be  deducted  from  the  amount  payable  for  excess 
profits  duty  or,  if  there  is  no  excess  profits  duty,  shall  be  repaid 
to  the  taxpayer. 

(4)  Tliis  rule  shall  apply  to  sums  actually  paid  in  respect  of 
munitions  Exchequer  payments  as  it  applies  to  excess  profits  duty, 
except  that  the  relief  to  the  taxpayer  under  the  last  preceding 
paragraph  of  this  rule  shall  in  all  cases  be  given  by  means  of 
repayment  and  not  by  deduction. 

(5)  Any  excess  profits  duty  and  any  munitions  Exchequer  pay- 
ments which  under  the  provisions  contained  in  section  forty-eight 
of  the  Finance  Act,  1916  (which  provides  for  the  adjustments  of 
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excess  profits  duty  aad  munitions  Exchequer  payments  in  the  case 
of  controlled  establishments)  are  remitted  for  the  purpose  of  col- 
lection, shall  not  be  deemed  to  have  been  paid  for  the  purposes  of 
this  rule. 

(6)  The  expression  "munitions  Exchequer  payments"  means 
any  sums  paid  or  payable  into  the  Exchequer  under  section  four 
of  the  Munitions  of  War  Act,  1915,  on  account  of  the  excess  of 
the  net  profits  of  a  controlled  establishment. 


FINANCE  ACT,  1919. 
(9  &  10  Geo.  5.) 

Part  IV. 
Excess  Profits  Duty. 

32.  Continuance  of  excess  profits  duty  at  decreased  rate.'] — 
(1)  The  Finance  (No.  2)  Act,  1915  (5  &  6  Geo.  5,  c.  89)  (in  this 
Part  of  this  Act  referred  to  as  "  the  principal  Acifc  "),  shall,  so  far 
as  it  relates  to  excess  profits  duty,  apply,  unless  Parliament  other- 
■wise  determines,  to  any  accounting'  period  ending  on  or  after  the 
first  day  of  August  nineteen  hundred  and  nineteen,  and  before 
the  fifth  day  of  August  nineteen  hundred  and  twenty,  as  it  applies 
to  accounting  periods  ended  after  the  fourth  day  of  August  nine- 
teen hundred  and  fourteen,  and  before  the  first  day  of  August 
nineteen  hundred  and  nineteen. 

(2)  Section  thirty-eight  of  the  principal  Act  shall,  as  respects 
excess  profits  arising  in  any  accounting  period  commencing  on 
or  after  the  first  day  of  January  nineteen  hundred  and  nineteen;, 
have  effect  as  if  forty  per  cent,  of  the  excess  were  substituted  as 
the  rate  of  duty  for  eighty  per  cent,  of  the  excess,  or,  in  the  case 
of  an  accounting  period  Avhich  commenced  before  tliat  date  but 
ends  after  that  date,  as  if  forty  per  cent,  were  substituted  for 
eighty  per  cent,  as  respects  so  much  of  the  excess  as  may  be 
apportioned  under  this  Part  of  this  Act  to  tlie  part  commencing' 
on  that  date. 

In  calculating  any  repayment  or  set  off  under  subsection  (3) 
of  section  thirty-eight  of  the  principal  Act  any   amount  to   bo 
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repaid  or  set  off  oa  account  of  a  doficioucy  or  loss  arising  ia  aiiv 
accouutiug  period  commencing  on  or  after  the  first  day  of  January, 
nineteen  hundred  and  nineteen,  or,  in  the  ease  of  an  accounting 
period  which  has  commenced  before  that  date  but  ends  after  that 
date,  on  account  of  so  much  of  the  deficiency  or  loss  as  may  be 
apportioned  under  this  Part  of  this  Act  to  tlie  pai'.t  commencing 
on  that  date,  shall  be  calculated  by  reference  to  duty  at  the  rate 
of  forty  per  cent. 

33.  Decrease  of  rate  of  excess  mineral  rights  duty.] — (1)  Sec- 
tion forty-three  of  the  principal  Act  (which  relates  to  excess 
mineral  rights  duty)  shall  have  effect  as  if  forty  per  cent,  of  the 
excess  were  substituted  as  the  rate  of  duty  for  eighty  per  cent, 
for  any  accounting  year  commencing  on  or  after  the  first  day  of 
January,  nineteen  hundred  and  nineteen,  or,  in  the  case  of  an 
accounting  year  which  commenced  before  that  date  but  ends  after 
that  date,  as  if  forty  per  cent,  were  substituted  for  eighty  per 
cent,  as  respects  so  much  of  the  excess  a,s  ma}'  be  apportioned 
under  this  Part  of  this  Act  to  the  part  commencing  on  that  date. 

(2)  The  proviso  to  section  twenty-one  of  the  Finance  Act,  1917 
(7  &  8  Geo.  5,  c.  31),  shall  apply  to  any  accounting  year  in 
respect  of  which  or  any  part  of  which  excess  mineral  rights  duty 
is  payable  at  the  rate  of  forty  per  cent.,  as  it  applies  where  the 
said  duty  is  payable  at  the  rate  of  eighty  per  cent. 

34.  Extension  of  relief  in  res}ject  of  Colonial  excess  profits 
duty.] — Section  twenty-three  of  tJie  Finance  Act,  1917  (which 
provides  for  relief  in  respect  of  Colonial  excess  profits  duty),  shall 
have  effect,  and  sliall  be  deemed  always  to  have  had  effect,  a.? 
though  references  to  His  Majesty's  j)Ossessions  included  references 
to  any  territory'  under  His  Majesty's  protection. 

35.  Apportionment  of  accounting  periods  and  years.] — Where 
part  of  an  accounting  period  or  of  an  accounting  year  is  after^ 
and  part  before,  the  beginning  of  tlie  first  day  of  January  nineteen 
hundred  and  nineteen,  the  total  excess  profits  and  any  deficiencies 
or  losses  arising  in  any  such  accounting  period,  and  tJie  total 
excess  rent  for  any  such  accounting  year,  sJiall  be  apportioned 
between  the  time  up  to,  and  the  time  after,  that  date  in  propor- 
tion to  the  number  of  months  or  fractions  of  months  before  and 
after  that  date  respectively. 

36.  Interpretation.] — In  this  Part  of  this  Act  references  to  the 
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principal  Act,  or  to  any  provisions  of  that  Act,  sJiall  be  construed 
as  references  to  that  Act,  or  tjiose  provisions,  as  amended  or 
extended  by  any  subsequent  enactment. 

Part  V. 
General. 

:(:  :|c  9):  «  :)(  4: 

38. — (1)  Part  IV.  of  this  Act  shall  be  construed  together  with 
Part  III.  of  the  Finance  (No.  2)  Act,  1915. 
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EXCESS  PEOFITS  DUTY. 

List  of  Percentages  fixed  by  Board  of  Eeferees  under  Finance 

(No.  2)  Act,  1915,  Sect.  42  (see  page  16). 

References  to  the  "  Accountant"  show  where  details  of  business  given. 


Trade  or  Industi-y. 


Agriculture  (Greece) 

Aircraft  Manufacture 

Alluvial  Tin  Mining  (Nigeria) 

Antimony  Mining  and  Smelting  in 
Mexico. 

Asbestos  Mining  (Crysotile)  in  Rhodesia . . 

Balata  in  British  Guiana 

Cement  Manufacture   

Chrome  Ore  Mining  (New  Caledonia)  . . . . 

Cinematograph 

Coal  Miniug 

Coal  Mining  in  Bengal 

Coal  Mining  in  Rhodesia   

Coal  Mining  in  South  Africa 

Cocoanut  Production  (West  Indies) 

Cocoanut  Production  (Middle  East) 

Cocoanuts  and  Palmyra  PabnS,  manu- 
factui'e  of  products  of  (Southern  India 
and  Ceylon),  excluding  copra. 

Coke  Manufacture  

Coke  Manufacture  in  Rhodesia 

Cold  Storage  Proprietors  and  Managers  . . 

Copper  Mining  and  Smelting  in  Cali- 
fornia. 

Copper  Mining  and  Smelting  in  Chile. . , . 

Copper  Mining  in  Rhodesia 

Daily  Newspapers   , 

Electric  Cables  Manufacture 

Electric  Supply  (India) 

Electric  Supply  (London) 

Electric  Supply  (Provinces)   , 

Electric  Tramways  (Cape  Colony) 

Electric  Tramways  (India) 

Electrical  Trade  

Electrical  and  Compressed  Air  Power, 
Bupply  of,  in  Transvaal. 

Electrical  Supply  (Victoria) 

Electrode  Manuf  actui'c 

Engineering  (Bengal) 


15/12/17  at  p.  46-5 

18/11/16  at  p.  457 
20/1/17  at  p.  65 


15/12/17  atp.  465 


6/1/18  atp.  13 

15/12/1*7  atp.  465 

27/1/lVatp.  87 
13/1/17  atp.  33 
13/1/17  atp.  33 
24/2/17  atp.  195 
27/1/17  at  p.  87 
4/11/16  atp.  405 

21/1/17  at  p.  87 


Percentages. 


12 
15 
13 
17 

16 
10 

6^ 
22i 
11 

9 
10 
10 

9 
lU 
lO" 

Si 


9 

n 

10 

10 
15 

8 

7 

7 
7 

n 
n 
1" 

7 
9 

n 

6 
8 


13 
16 
14 
18 

17 
11 

7i 
23i 
12 
10 
11 
11 
10 
12i 
11 

9h 


9 
10 

8^ 
U" 

11 
16 

9 

8 

8 


8 

S 

10 

Si 
7' 
9 
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Trade  or  Industry. 


"  Accountant." 


Erinoid  Production  of  Casein  by  pressure 
and  chemical  process  of  a  horn-like 
material  which  is  non-inflammable  and 
non-conducting. 

Explosives 

Gold  Mining  in  Columbia  (excluding 
recovery  of  gold  from  alluvial  working 
and  dredging). 

Gold  Mining  in  India 

Gold  Mining  in  Egypt  and  Sudan 

Gold  Mining  in  Rhodesia 

Gold  Mining  in  West  Africa 

Grecian  Magnesite  Miners 

Hosiery  

Indigo  Growing  and  Manufacture  (British 
India  and  Native  States) . 

Iron  and  Steel  Industries  (Bengal) 

Iron  Ore  Mining  in  Algeria 

Jute  Spinning  (Bengal)   

Lead  Mining  in  Western  Australia 

Magneto  Manufacture 

Manganese  Ore  Mining  in  Great  Britain. . 

Mangrove  Bark  in  Borneo •.... 

Marine  Salvage 

Metalliferous  Ores  in  Burma 

Metals  and  Alloys  for  high  speed  Steel 
production. 

Military  Armaments  Manufacture 

Motor  Manufacture 

Newspapers  (Scotland) 

Nickel  Mining  in  New  Caledonia 

Nitrate  Extracting  and  Refining  (Chile) . . 

Oil  Production  in  Assam 

Oil  Production  in  Persia 

Oil  Production  in  Roumania 

Oil  Production  in  California 

Oil  Production  in  Maikop   * . . 

Oil  Production  in  Terek 

Oil  Production  in  Trinidad 

Oil  Raising  in  Burma 

Oil  Raising  in  Peru 

Omnibuses 

Omnibuses  (London) , 

Palang  Consolidated  Co 

Paint,  Colour  and  Varnish 

Philippine  Merchants 

Portland  Cement  (South  Africa) 

Road  Making  Materials  manufactui-ed 
from  slag  or  tar. 

Rubber  Growers 

Shale  Mining 

Sheep  Farming  in  Chile  and  Patagonia  , , 


27/1/17  at  p.  87 
16/2/18  at  p.  147 


5/1/18  at  p.  13 
4/11/16  at  p.  405 


23/12/16  atp.  598 


Percentages. 


3/2/17  at  p.  110 


3/2/17  at  p.  110 

3/2/17  at  p.  110 
24/2/17  atp.  195. 


!  24/2/17  at  p.  195 
i  27/1/17  at  p.  87 
I  24/2/17  at  p.  195 

4/1 1/16 'at  p.  406 


4/11/16  at  p.  405  i 
16/12/17 atp.  466 
23/12  16  at  p.  598  1 


7i 


15 


27JL 
27i 
221 
22| 
lO" 
6 
12 

10 
14 
7 
14 
11 
16 
10 
15 

12^ 
12 


8 

9 

8 

11 

8i 

H 
14 
lOi 
14 

8h 

8| 

8"" 

8 
16 

6 

7h 


10 
11 


9 
16 


28^ 
28^ 
23J 
23^ 
11 
7 
13 

11 
15 
8 
15 
12 
17 
11 
16 
13i 
13 

H 

8 

9 

9 
10 

9 
12 

9^ 

9^ 

15 

lU 

15' 

Qi 
»a 

9 
9 


11 

lOJ 

12 
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"  Accountant." 

Percentages. 

Trade  or  Industry. 

Com- 
panies. 

Partner- 
ships. 

Ships 

Silica  Ware  Mauufacturers   

15/12/17  at  p.  465 

3/2/ 17*  at  p.  110 

3/2/17  at  p.  110 

■ ' '  ■ 

C;i/17atp.  15 

27/1/17  at  p.  87 

23/12, 16  atp.  598 

• .  • . 

.... 

12/4/19  at  p.  292 
.... 

6 
8 
8 
6 
111 

11 

11 

lU 
11 
lU 
9| 

6 
6 

8 
8 

15 
11 
13 
13 

7^ 
12' 

9 

8 

8 

12 

7 

9 
9 

7 
9 

Steel  Manufacturers 

9 

Stevedores  (Port  of  London) 

7 

Sugar  Cauc  Growing  and  Sugar  Manu- 
facturing in  Portugese  East  Africa. 

Sugar  Cane  Growing  and  Manufacture  in 
Argentine. 

Sugar  Cane  Growing  and  Manufacture  in 
British  India. 

Sugar  Cane  Growing  in  Natal   

12i- 
12 
12 
12* 

Sugar  Production  in  West  Indies 

Sugar  Production  in  Mauritius 

12 
lOi 

7 

Sulphide  Ores  Mining,  Milling  and  Smelt- 
ing (Broken  Hill). 
Table  Glass  Ware  ^Inlpo^t  of)  , 

Tea  and  Coffee  Dealers  (London  Whole- 
Tea  Growing  (Ceylon  and  India) 

Tea  Growing  and  Manufacture  (Nether- 
lands East  Indies). 
Theatres,  West  End 

7 

9 
9 

16 

Theatres  other  than  West  End 

12 

Tin  Dredging  in  Malay  and  Si  am   

Tin  Mining  in  Malay 

14 
14 

Tramw^ays  (Great  Britain  and  Ireland)    , . 
Tramways  (New  Zealand) 

Tungsten  and  Molybdeuiim  Wires  Manu- 
facture. 
Wattle  Growino"  in  Natal 

13 
10 

Wolfram  Mining  in  Portugal 

9 

Wood  Pulp  Manufacture  (Portugal) 

Zinc  Oxide  Manufacture  (United  Kingdom) 

Recent  Increases. 

Pig    Iron,    manufacture    of,   in    United 

Kingdom. 
Synthetic  Dye  Production 

9 
13 

8 
10 

Extracting  Essences  from  the  Quebracho 
Tree, 

10 

An  application  for  increase  of  the  statutory  percentage  by  manufacturers 
of  rubber  goods  was  refused. 

Author's  Note. — It  would  appear  that  for  increased  capital  or  to  ascer- 
tain the  pre-war  standard  where  there  has  not  been  one  pre-war  trade  year, 
3  per  cent,  should  be  added  to  the  above  figures. 
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Note,  figures  in  hrachets  denote  reference  to  the  Acts. 


Abnormal  Depression  in  pre-war  yearSj  (117),  11. 

Abroad,  trades  or  businesses,  (107),  1. 

Accounting  Period,  (106),  6. 

oomputation  of  profits  in,  (115),  19  et  seq. 

Agent, 

carrying  on  business  for  owner,  liable,  (113,  149),  8,  73. 
whole  time,  not  liable  to  duty,  6. 
selling  trading  stock,  (149),  31. 

Agents,  Managers,  etc.,  (107,  127),  3,  5,  21. 

Appe.1L  in  case  of  controlled  establislinients,   (96,  99,  101   et  seq. 
129,  132,  137,  143,  145,  146),  58,  62  et  seq.,  76,  91. 

Appeals, 

against  assessment,  (114),  75. 

duty  payable  notwitii^tanding,   (114),  75. 

in  special  cases,  74. 

Ireland,  (114),  76. 

minerals,  (111),  39. 

notico  of,  (120),  77,  78. 

shipping,    (125),   49,   76. 

specia,!  case,  power  to  state  on,  (114),  78. 

wear  and  tear,  (115),  62. 

Apportionment, 

of  profits  in  case  of  shipping,  (125),  46. 
between  profits  liable  and  profits  not  liable,  4. 
of  accounting  periods,  (123,  141),  7,  88. 

Artifici.\l  Transaction  reducing  profits,  (116),  24. 
penalty  for,  (112),  72. 
persons  liable,  to  give  notice  of,  (112),  72. 

Assessment, 

additional,    (121,   124,   134),  74. 

in  respect  of  munitions  Exchequer  payments,  (95  et  seq.),  90. 

notice  of,  (120),  74. 

on  failure  to  make  return,  (120),  72,  73. 

on  whom,  (113,  149),  8,  72. 

returns  for  purpose  of,  71. 

trading  stock,  in  case  of  sale  of,  (149),  31,  73. 
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Assets, 

computation  of,  in  capital  account,  (119),  35  et  seq. 
loss  of,  in  computing  capital,  (140),  37. 
substitution  of,  (118),  55. 

provision  as  to,  does  not  apply  to  ships,  (126), 
55. 

Assurance  Companies,  Life, 
investments  of,   (116),  26. 

Average  of  pre-war  years,  (107),  10. 

Base  Stocks, 

in  certain  industries,  68. 
method  of  valuation,  68,  69. 
what  are,  70. 

Bo.ARD  OF  Eeferees,  (96  et  seq.,  108  et  seq.,  114,  138),  15,  57,  62 
75.  '       ' 

Book  Debts, 

how  computed  in  capital  account,  24  et  seq. 

Borrowed  Money, 

interest  on,  may  be  deducted  from  profits,  (115),  19. 

Buildings, 

depreciation  of,  57  et  seq. 

Businesses  liable,  (1,06),  1  et  seq. 

Capital, 

account,  showing  debit  balance,  25. 

accumulated  profits,   (119,   128),  35. 

computation  of,   (119),  34. 

debts  due  from  business  to  be  deducted,   (119),  36. 

first  brought  in  within  six  years,  (109,  140),  29. 

fluctuations  in,  (108),  27,  34. 

goodwill  not  capital,  in  certain  cases,  (120),  36. 

loss  of  assets  in  computing,  37. 

modification  of  provisions  of  Act,  in  certain  cases,  (108),  36. 

plant  and  machinery,  35. 

shipping,  in  regard  to,  (125),  47. 

substitution  of  assets,  on,  (118,  126),  55. 

unremunerative,   (109,  140),  29. 

when  deemed  to  be  increased  or  decreased,  (109),  28. 

Ch.vnge  of  Ownership,  (113,  118),  9,  53,  73. 
liability  for  duty  on,  (113),  53,  73. 
of  ships,  (124),  45,  54. 
pre-war  standard  of  profits  on,  (118),  53. 

Commercial  Travellers,  (107),  2  et  seq. 

Commission, 

on  profits,  effect  of  excess  profits  duty  on,  81  et  seq. 
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COMMISSIONEES, 

general  and  special,  appeal  to,  (114),  75  et  seq. 
who  are,  88. 

Commissions,  (107),  2  et  seq. 

Company, 

being  wound  up,  (113),  8. 

directors  having  controlling  interest,  (127),  22. 

owning  all  ordinary  capital  in  another  company,  (116),  24. 

statutory  percentage,  in  case  of,   (108,  139),  2   et  seq.,  12. 

Computation, 

of  capital,  pre-war  standard  of  profits,  (117),  10, 
of  profits  in  accounting  period,  (115),  19. 

Contracts, 

partly  performed  in  one  period,  27,  117. 

Controlled  Establishments, 

appeal  in  case  of,  (96,  99,  101  et  seq.,  129,  132,  137,  143,  145, 

146),  58,  62  et  seq.,  76,  91. 
depreciation,  (100  et  seq.),  57,  62. 
generally,  (95  et  seq.),  90  et  seq. 
income  tax,  (150),  84  et  seq. 
net  profits  of,  (96),  90. 
rules  made  in  relation  to,  (97,  131,  142). 
standard  amount  of  profits,  (99),  90. 
what  are,   (95),  90. 

Costs,  discretion  of  referee,  41. 


Dairy  Business,  not  husbandry,  2. 

Debts, 

due  from  business,  deduction  for  in  capital  account,  (119),  36. 
except  in  certain  cases,  37. 

Decreased  Capital,  (108),  27. 

Deficiencies,  apportionment  of,  (106,  123,  134),  89. 

Deposit,  taxpayers  may,  (128),  74. 

Depreciation, 

appeals  as  to,  64. 

in  case  of  controlled  establishment,  (109),  58,  62. 

modification  of  schedule,  on  account  of,  (108),  58. 

Depression, 

abnormal  in  pre-war  years,  (117),  11. 
meaning  of  abnormal,  (117),  11. 

Directors,  Managers,  &c., 
definition  of,  (127),  23. 
increase  of  remuneration,  (115),  21. 
S.  11 


162  INDEX. 

Directors,  Managers,  &c. — continued. 

liable  to  repay  duty  in  some  cases,  (127),  23. 
of  controlled  establishments,  (134),  94. 
whole  time  servants,  not  liable  to  duty,  3. 

Doctors,  not  liable,  3. 

Engineers,  consulting,  3. 
Exemptions  from  duty,  (107),  2  et  seq. 

Fictitious  Transactions  reducing  profits,   (113),  24. 
penalty  for,   (113),   72. 
persons  liable  must  give  notice  of,  (113),  72. 

Goodwill,  not  capital  in  some  cases,  (119),  36. 

HVSBANDRY, 

exempted,  (107),  2. 
what  is,  2,  3. 

Income  Tax, 

deducted  in  calculating  excess  mineral  rights  duty,  41. 

effect  of  excess  duty  profits  on,  (105,  152),  84. 

exceptional  depreciation,  in  case  of  controlled  establishments, 

(150),  84. 
not  a  deduction  from  profits,  (115),  21. 
wear  and  tear,  in  relation  to,  (150),  60. 

Increased  Capital,  (108),  27. 

Increment  Value  Duty,  to  be  deducted,  (111),-  43. 

Industrial  and  Provident  Societies,  (117,  141),  29. 
repayment  and  set-off,  in  case  of,  (141),  52. 

Industries,  separate,  of  one  owner,  (140),  18. 

Instalments,  payment  of  duty  by,  (113),  74. 

Insurance  Company, 

accumulated  profits  invested  not  capital  of  fire  and  employers' 

liability  insurance  company,  27. 
investments  of,  (116),  26. 

Interest, 

on  borrowed  money,  may  be  deduct-ed,  (115),  19. 
on  deposit  to  meet  duty,  (129),  74. 

Investments, 

income  from,  (116),  26. 
variation  in  value,  (116),  26. 

Journalist,  3,  4. 
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Land,  &c., 

profits  or  gains  from,  to  be  included  in  profit^s,  (115),  19. 

Liable, 

wlio  are,  to  duty,  (95,  113,  149),  8,  31,  72. 

persons  must  give  notice  of  their  liability,  (112,  124,  135),  71. 

Liquidator, 

carrying  on  business,  (113,  129),  9. 

selling  trading  stock,  (149),  31. 

to  give  notice  of  liability,  &c.,  (113),  72. 

Local  Authorities,  (117),  29. 

Loss, 

apportionment  of,  88. 

in  case  of  shipping,  (135),  47. 

profits  applied  in  extinction  of,  (116,  128),  26. 

repayment  or  set-off  for,  50. 

Machinery, 

depreciation,  wear  and  tear,  &c.,  (100,  108,  115),  57  et  seq. 

in  capital  account,  35. 

special  purchase  of,  (108),  60,  65. 

Manager, 

remuneration  of,  (115,  127),  21  et  seq. 
vi^hole  time,  3. 

Mineral  Eights  Duty, 

appeal  in  case  of,  (111),  39. 

applies  only  in  certain  cases,  40. 

excess,  (110,  124,  135,  154),  38  et  seq. 

income  tax  may  be  deducted,  41. 

increment  value  duty  may  be  deducted,   (111),  43. 

particulars,  commissioners  may  require,  (112),  44. 

pre-war  standard,  (111),  38. 

to  be  assessed  on  person  receiving  rent,  (124),  44. 

Minerals, 

what  are,  42. 

Modifications  of  provisions  of  Act,  (108,  129,  138),  16,  31,  36,  57. 

Money  borrowed,  interest  may  be  deducted,  (115),  19. 

Munitions  Exchequer  Payments,  (95,  96),  62,  85,  90  et  seq. 
Board  of  Eeferecs,  in  relation  to,  (^6  et  seq.,  129,  138),  65,  91. 
ceased  as  to  profits  after  December,  1916,  (137),  93. 
collection  of,  since  December,  1916,  (137),  94. 
profits  and  assessments  generallj',  (93  et  seq.),  90. 
Eules  made  by  Minister  of  Munitions,  (97,  131). 

by  Commissioners  of  Inland  Eevenue,  (142). 
several  establishments,  (96),  90. 

New  Businesses, 

agency  involving  small  capital,  (118),  11. 
pre-war  profits  standard,  (118),  11,  13. 
11(2) 
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Notice, 

for  particulars,  in  case  of  mineral  rights  duty,  (112),  44. 
of  appeal,  (120),  77. 
of  assessment,  (120),  74. 

of  liability  to  duty,  to  be  given  by  person  liable,  (112,  124,  135), 
71. 


Obsolescence  of  Assets,  (108),  60,  64. 

in   relation   to   controlled  establishments,    (100    et   seq.,   129), 

57  ef  seq.,  93. 
modification  of  schedule  on  account  of,  (108),  57. 

Offices  or  Employments,  (107),  2,  3,  23. 

agents,  managers,  &c.,  (107,  115,  127,  138),  3. 
directors,  managers,  &c.,  (115,  127,  135),  21,  23. 
servant,  whole  time,  not  liable  to  duty,  3. 

Ordinarily  Eesident,  persons,  liable,  (107),  1,  2. 

Owner  for  time  being,  liable,  (113),  8,  9,  54. 

Ownership,  change  of,  (113),  9,  10,  53,  73. 
of  ships,  (124,  135),  45  et  seq. 
pre-war  standard  on,  (118),  53,  54. 


Partnership,  change  in,  (108),  57. 

Patents, 

depreciation,  (133),  58. 

in  capital  account,  (120,  123),  36. 

Payment  of  duty,  by  instalments,  (113),  74. 
notwithstanding  appeal,  (114),  75. 

Penalty, 

for  entering  into  fictitious  or  artificial  transaction,  (113),  72. 

for  failure  to  furnish  return,  (112),  71. 

for  failure  to  give  notice  of  liability,  (110,  122,  131),  71. 

for  failure  to  supply  particulars,  (112),  72. 

not  commercial  loss,  20. 

Percentage  Standard,  (107  et  seq.,  139),  12. 
application  for  increase,   (109,  138),  14. 
application  may  be  repeated,  (138),  15. 
table  of  increased  percentages,  (156),  15. 

Person,  definition  of,  2. 

Persons  liable  to  duty,  8,  9,  72. 

Plant  and  Machinery,  in  capital  account,  35. 

depreciation,  wear  and  tear,  &c.,  (100,  108,   115),  57  et  seq. 
special  purchase  of,  (108),  60,  64. 

Prepayment  of  Duty,  (126),  74. 
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Pre-war  Standard.    See  Profits. 

Pre-war  Trade  Year,  (107),  2,  3. 

Professions,  (107),  2  et  seq. 
exercised  by  company,  3. 

Profits,  Pre-war  Standard  of,  (107),  10. 
average   of   pre-war   years,    (107),   10. 

net,  in  relation  to  munitions  exchequer  payments,  (98),  90. 
percentage  on  capital  in  accounting  period,  (118,  139),  13. 
percentage  on  pre-war  capital,  (107),  12. 
small  businesses,  (139),  17. 

Profits  in  Accounting  Period,  (115),  19  et  seq. 

accumulations  of,  wben  capital,  and  when  not,  (119,  128),  28, 

35. 
are  actual  profits  arising,  (115),  19. 
Colonial  excess  profits  duty,  (115,  136,  154),  20. 
directors  and  remuneration,  (115,  127,  138),  20  et  seq. 
fictitious  transactions,  (116),  24. 

income  tax  or  excess  profits  duty  not  to  be  deducted,  (115),  20, 
industrial  and  provident  societies.     (See  under  that  heading.) 
interest  on  money  borrowed,  to  be  deducted,  (115),  19. 
lands,  &c.,  gains  from,  to  be  included,  (115),  19. 
local  authorities,  (117),  29. 
minerals,  (110,  124,  135,  154),  38  et  seq. 
modification  of  provisions  of  Act  by  Commissioners,  (108,  129, 

138),  31,  57. 
penalties  incurred  not  allowed  to  be  deducted,  20. 
rent  and  royalties,  (115),  19. 
shipping,  (124,  135),  45  et  seq. 
trading  stocks,  sale  of,  (148),  31  et  seq. 

wear  and  tear,  deductions  for,  (100,  l08,  115),  19,  61  et  seq. 
where  percentage  standard  adopted  or  capital  account  shows 

debit  balance,  (116,  126),  25. 

Provident  Societies,  (117,  140),  29  et  seq. 

repayment  and  set-off,  in  case  of,  (140),  53. 

Purchaser  of  Business,  may  be  liable  to  duty,  9. 

Purchase-Money,  unpaid,  not  capital,  34,  35. 


Rates  of  Duty,  7  et  seq. 

Receiver, 

business  carried  on  by,  (129),  9. 
selling  trading  stock,  (149),  31. 

Referees,  Board  of, 

in   relation   to   munitions  exchequer  payments,    (96   et   seq.), 
90  et  seq. 
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Kefekees.  Board  of — contitmcd. 

may  altor  pro-wtu*  staiulanl,  in  oortmu  0ii5<\>,  (,110).   14. 
powor  to  modify  piwi^ioas  of  4th  iSohovlulo.  ;,108\  57,  75. 
to  dooido   qiiositioujs   iv?   to   inoroaso   of   statutory    porcontages, 
(110.  13^\  14.  75. 

Ebgulations, 

power  to  mtvko.  as  to  a:?«:055smont.  &o.,  (114),  77  et  seq. 
iu  cast.*  of  coutroUod  ostablisluuonts;.   (96,  13S).  91. 

Eemunebation  of  Dirbctors,  Managers,  Oic.  (115,   127),  21. 
Commissioucrs   havo   discretion,    (115\   22. 
duty  on  inoi\we.  (127),  2S. 
inoretv?^  of,  may  bo  disallowed.  (115\  21. 

Renewals.  (lOS),  19,  57  et  seq. 

Rent. 

deduction  of.  iu  accounting  period,  (115),  19. 
mineral,  duty  on,  (,110,  12^4,  135,  154).  38  et  seq. 

Ebpavment  and  Set-off,  for  losses  luul  deticicucios,  {lO'o,  12i>,  liM. 
153).  50. 
percentage  of  duty  in  c;v?e  of.  (123.  134.  153).  51. 
iSce  Industrial  and  Provident  Socikties. 
iSfe  SiiiPPiNO. 

RoY.\LTlES,  deduction  of.  in  accounting  period.  1,115'),  19. 

Rules, 

power  of  Commissioners  of  Inland  Revenue  to  m;)kc.  (114,  137), 

94. 
of  Miuist^cr  of  Munitions  to  malvo,  (96),  91. 
of  Treasury  to  make,  (1  OS). 


ScnooLM aster,  3. 

Secrecy,  (114),  89. 

Secret  Processes,  in  capital  account,  (120).  36. 

Sep.4R.\te  Assessment,  in  what  cases,  3.  4. 

Separate  Industries,  (140),  IS. 

Service  of  Notice  op  Assessment,  (120),  74. 

Set-off  for  Losses,  &c.    (See  Rep.ument  and  Set-off.) 

Shippino,  (124,  135),  45  et  seq. 

business  of,  definition,  (136),  49. 

depreciation  of,  (126),  47.  5S. 

increa.'^ed  or  decreasixl  capital  due  to  sale  of,  (126),  47. 

pixjvisions  as  to  substitution  of  assets  do  not  apply.  (126),  47,  56 

repayment  and  set-off  in  regard  to,  (135V  48. 
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Societies.     (See  Indtjstmal  and  Provident  Societies.) 

Solicitors,  3. 

Special  Case  on  Appeal,  (114),  78. 

Standard  of  Profits,  Pre-war.     {See  Profits,  Pre-war  Stan- 
dard OF.) 

Statutes, 

Companies  (Consolidation)  Act,  1908  (8  Edw.   7,  c.  69)... 24. 

Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8). ..42. 

Finance  (No.  2)  Act,  1915  (5  &  6  Geo.  5,  c.  89)... (105). 

Financo  Act,  1916  (6  &  7  Geo.  5,  c.  24)... (123). 

Finance  Act,  1917  (7  &  8  Goo.  5,  c.  31)... (134). 

Financo  Act,  1918  (8  &  9  Goo.  5,  c.  15). ..(148). 

Financo  Act,  1919   (9  &  10  Geo.   5)... (153). 

Income  Tax  Act,  1918  (8  &  9  Geo.  5,  c.  40). ..(150),  77,  78,  84, 

86. 
Interpretation  Act,  1889,  s.  19... 2,  71. 

Munitions  of  War  Act,  1915  (5  &  6  Geo.  5,  c.  54). ..(95),  90. 
Munitions   of   War    (Amendment)    Act,    1916    (5  &  6  Geo.  5, 

c.  99). ..(130). 
Taxes  Management  Act,  1880  (43  &  44  Vict.  c.  39)... 78. 

Statutouv  Percentage,  rate  of,  (108,  139),  12  et  seq. 
appeal  as  to,  (107,  138),  76. 

increase  of,  in  special  trades,  &c.,  (109,  138),  14. 
on  capital,  in  accounting  period,  (118),  13. 
Table  of  Trades,  &c.,  in  which  percentage  increased,  (156),  15. 

Stockbroking,  4. 

Stocks, 

valuation  of,  67. 
final  valuation,  68. 

Subsidiary  Companies,  (116),  24. 

Substitution  of  Assets,  (118),  55. 

Successor,  in  trade  or  business,  may  be  liable,  9. 

Theatres,  substitution  of  assets,  56, 

Trades  or  Businesses  Liable,  (106),  1  et  seq. 

Trading  Stocks, 

any   disposition,  except  sale,  void,  unless  duty  provided   for, 

(150),  32. 
deiinition  of,  (150),  31. 
sale  of,  (148),  31. 
sold  with  other  assets,  31. 

Travellers,  not  liable,  (107),  5. 
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Trustee, 

business  carried  on  by,  (129),  9. 
selling  trading  stock,  (149),  31. 

Wayleaves, 

mineral,  (110),  38. 
what  are,  42. 

Wear  and  Tear.     (See  Plant  and  Machinery.) 
in  case  of  shipping,  47,  61. 
in  computation  of  capital  account,  34,  35. 
only  to  be  allowed  as,  for  income  tax,  (115),  60. 
statutory  allowances,  61. 

Whole-time  Director,  &c.,  not  liable  to  duty,  3. 

Witnesses,  on  oath,  (114),  78. 
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